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Licensee/Applicant: Casa En Denver, fnc.
Waiver of Regulatory Fees: Financial Hardship
Disposition: Dismissed and Denied (47 C.F.R. $
1.1166)
Stations: KQCK and KQDK-CD
Fee: Fiscal Year (FY) 2016 Regulatory Fees
Date Request Filed: Sep. 16,2016
Fee Control No.: RROG 16-00016217
Amount Due: ,See Fee Filer

Dear Counsel:

This responds to Licensee's Requestr for a 120-day deferment of the unpaid Fiscal year
(FD 2016 regulatory fees due for Stations KQCK and KQDK-CD, As we discuss below, we
dismiss and deny the Requesl because Licensee failed to submit a complete petition to defer
payment, and it failed to substantiate both prongs of the Commission's standard, extraordinary
and compelling circumstances and that the requested,l}O-day deferral will promote the public
interest. Because we dismissed and denied the Requesf, Licensee became dilinquent when it did
not pay the fees when due, a 25%openalty accrued, and Licensee was red-lighted. We demand
immediate payment.

Background

On September 16, 2016, Licensee filed its Request asking the Commission to defer for
120 days payment of the fees due for Stations KeCK and KeDK-CD.

Licensee a!ryrts, it "and its parent company Casa Media Partners LLC ... are currently
supervised by the United States Bankruptcy Court, Southern District of Florida ... presiding or",
... jointly administered cases ... and ... at the present time the Licensees do not have suffrcient
cash on hand to pay their FY 2016 Regulatory Fees. The Licensees are .. . negotiating a
restructuring plan ... to dispose of certain assets [and] Licensees anticipate submitting the ltan
for approval ... within the next 60 days. Approval of the Plan will provide the Licensies with
sufficient funds to pay their FY 2016 Regulatory Fees . .. a 120 day deferral ... would serve the

I Casa En Denver, Inc., Request for Deferral of FY 2016 Regulatory Fees for Station KeDK-CD, Facility ID 29544,:-'-"=:===={de)D e,*llA6+L+hqjqeeretaer.afulvfafiagdrgreetoe:
Request For Defenal of FY 2016 Regulatory Fees (Sep, 2,2016) (Request).



public interest."2 Licensee did not include supporting financial documentation or documentation
pertaining to the asserted bankruptcy court filings.

Standards

Under 47 C'F.R. $ 1. 1 166, which pertains to petitions for both a waiver and deferral from
payment, a petition to defer payment due to financial hardship, must be supported by
documentation of the financial hardship.3

Furthermore,,under4TU.S.C. $ 159 and,47 C.F.R. $$ l.l166,theCommissionimposes
the statutory penalty4 on any licensee that submits a request for relief based on financial trarasfrip
that does not include either the full fee or a timely petition to defer payment supported by
documentation of the /inancial hardship.

The Commission recognizes that in certain instances, payment of a regulatory fee may
impose an undue financial hardship upon a licensee, and it may be waived, re-cluced, or deferred
upon a showing of good causes and a finding that the public interest will be served it er"by.6 the
applicant has the burden of demonstrating a waiver is waranted.oT i.e.,that special circumstances
warrant a deviation from the general rule, here to collect the regulatory fee, and that the deviatiton
will serve the public interest.8

Specifically, an applicant must show extraordinary and compelling circumstances that
outweigh the public interest in recouping the Commission's regulatory 

"ostr., 
The required

2 Request at l-2.
347C.F.R. 

$ l.ll66(b);AssessmentandcollectionofRegulatoryFeesForFiscalyear 20ll,Reportandorder,26
FCC Rcd 10812, 10819, n 17 Q0ll) ("A regulatee's mere allegation of financial hardship thus does not
automatically entitle it to a deferral of its obligation to pay regulatory fees; only a p.op"riy supported claim of
financial hardship will entitle the regulatee to a defenal. Accordingly, if a request tor aefinaf is not supported by
documentation of financial hardship, it will be denied, and an associated petiiion for waiver or reduction" will be
dismissed. A regulatee cannot delay payment on the theory that its defenil request triggered an automatic six-month
extension of its obligation to pay.").
447U.5.C. 

$ 159;47C.F,R. $ l.ll66;waivers,ReductionsandDefermentsofRegulatoryFees, RegulatoryFees
Fact Sheet (Sep. 5, 2013) 2013 WL 4773993 (F.C.C.) ("The Commission will dismiss any perition 6r waiver of a
regulatory fee that does not include 

_a_palTent or the required petition for deferral anA suiporting documentation,
andunder4TU.S'C. $ 159(c)and3l U.S.C. S3TlT,theCommissionisrequiredtoimpoii tneZS6penaltyand
other relevant charges. A request for waiver, reduction or deferral must be ieceived beiore the fee 6r, 6u1" * * x

The Commission will dismiss a waiver request filed by a delinquent debtor or a petition that does not have the
required financial documentation.").
s +z c.r.R. g l.s.
6 47 U.S.C. $159(d); 47 C.F.R. $ l.t 166. See also Implementation of Section 9 of the communications Acr,
Assessment and Collection of Regulatory Fees for the t 994 Fiscal Year, Report and Order, g FCC Rcd 5333, 5344
(1994), recon. denied, l0 FCC Rcd 12759 (1995) (1994 Report and Orderj; WAIT Radio v. FCC,4lB F.2d I153,
I159 (D.C. Cir. 1969); Northeast Cellular Telephone Co. v. FCC, 897 F.2d,1t64,166 (D.C, Cir. 1990) (Northe,ast
Cellular).
7 Tucson Radio, Inc. v. FCC, 452F.2d 1380, 1382 (D.C. Cir. l97l).
E Northeast Cellular, 897 F.2d, at 1166.
e 1994 Report and Order, g FCC R9d at $44n29; Phoenix Broadcasting, Inc. Stations KSWD and k?FN Seward,
Alaska, Memorandum Opinion and Order,18 FCC Rcd.26464,26446,1irt[ 5-6 (2003) ('Fee relief may be granted
ase*ss-,asseded{n'ariatnardsfoj6.:bututyapsra-ecu$ented:sh$ilifigahaf+aymeneef{refee,wiltaUi#

impact the licensee's ability to serve the public. ... [I]n the absence of a documented showing of insufficient funds to



"sufflicient showing of financial hardship"lo is more that "[m]ere allegations or documentation of
financial loss, standing alone." "[!t [is] incumbent rpoo *.h regulaiee to fully document its
financial position and show that it lacks sufficient funds to pay tf,e regulatory fee and to maintain
its service to the public."ll Thus, to establish a basis for waiver prediJated on financial n..d, thr-
regulatee must provide financial documents inclurding, €.g., dlicinsee's balance sheet and profit
and loss statement (audited, if available), 

19ash flowprojection for the next twelve months (with
an explanation of how calculated), a list of their officers and their individual compensation,
together with a list of their highest paid employees, other than offrcers, and the amount of their
compensation, or similar information. On this information, the Commission considers on a case-
by-case basis whether the licensee met the standard to show the station lacks sufficient funds to
pay the regulatory fee and maintain service to the public.12

Accordingly, each licensee has the burden of demonstrating compelling and
extraordinary circumstances that awaiver or deferral would override the public interest, as
determined by Congress, that the govemment should be reimbursed for the Commission,s
regulatory action.l3 For the reasons discussed below, we find that Licensee fails to meet our
standard.

Discussion

The Commission has narrowly interpreted its authority to grant waivers and deferrals to
require a showing of compelling and extraordinary circumstances that outweigh the public
interest in recouping the Commission's regulatory costs.la In that context, a "Jufficient showing
of financial hardship"l5 is more than "[m]ere allegations or documentation of financial loss,
standing alone," rather "it [is] incumbent upon each regulatee to frrlly document its financial
position and show that it lacks sufficient funds to pay the regulatory fee and to maintain its
service to the public."l6

Licensee reqggsts a lll-daydeferral from paying the FY 2016 regulatory fees due
September 27,2016.17 We review a petition to defer payment under the standards set forth at 47
C.F.R. $ 1.1166(c) and in the Commission's rulemaking and decisions. Under section 1.1166(c),
a request for deferral "due to financial hardship [must be] supported by documentation of the
financial hardship" or it will be dismissed. Moreover, Licensee must establish for the deferral
"good cause" and the result, deferral, "would promote the public interest."ls The .,regulatee,s

pay the regulatory fees, [applicant] has not made a compelling showing that overrides the public interest in the
Commission's recouping the costs of its regulatory activities.,,).
t0 FY lg94 MO&O,10 FCC Rcd at 12761-62,n B.
Ll Id,
rz Id.
13 Id., 1994 Report and Order, g FCC Rcd at 5344.
ra Establishment of a Fee Collection Program to Implementthe Provisions of the Consolidated Omnibus Budget
Reconciliation Acf of 1985, Rep.ort and Order,2FCC Rcd 947, flt170, 88 (1987); Accipiter Communications, lnc.,
Memorandum Opinion and Order,16 FCC Rcd 18239, 18241, u 8 (2001) (waiver predicated on financial need must
show impact of regulatory fee will affect regulatee's ability to serve the public).
15 Fy tg94 MO&O, t0 FCC Rcd at 12761-62,n B.
16 Id.

=:r=: .:=-:::
r8 47 C.F.R. $ 1.1166.



mere allegation of financial hardship ... does not automatically entitle it to a defenal of its
obligation to pay regulatory fees; only a properly supported claim of financial hardship will
entitle the regulatee to a deferral. Accordingly, if arlquest for deferral is not supported by
documentation of financial hardship, it will be denied, and an associated petition for waiver or
reduction will be dismissed."le Licensee asserted only that it "do[es] not irave sufficient cash on
hand to pay [the] FY 2016 Regulatory Fees," and in so doing, Licensee raises ambiguity as to its
assets other than "cash on hand." Moreover, Licensee failed to present any supporting 

-

documentation, financial or otherwise. As a result, the submission is incomplete, and we will not
speculate to fill in the gaps.2o Hence, we dismiss.

Next, and as a separate matter, we note that Licensee failed to establish both required
prongs of the standard for determining whether to grant a deferral; "good cottse,, and that
deferment would 'opromote the public interest." Licensee asserts thaias of Septemb et 2,2016, il
lacks "cash on hand" and that it was "negotiating a restrucfuring plan" that it intended to submit
"within the next 60 days" from September 2,2016, or by OctoUii :0, 2ol6,that will ,,will
provide the Licensees with sufficient funds to pay their FY 2016 Regulatory Fees.,,These
unsupported assertions fail to establish good cause or demonstrate that the iublic interest is
served by defening payment of the fees. On this additional ground, we deny the Request.

We dismiss and deny the Requesf, hence the unpaid FY 2016 regulatory fees are
delinquent as of the due date. This is a demand for payment of the fees,logether with the25%
penalty that accrued,2r and interest and applicabte aaditional penalties i"q,iir"a by 3l U.S.C. g
3717 thathave accrued from the date of delinquency. This informs Licensee failure to pay may
result in the Commission withholding action on and dismissal of any application or request filed
by the applicant.

This action is effective on its date of issuance,z2 and any petition for reconsideration will not
stop the Commission from continuing to enforce its rules or its decision, including collecting a
regulatory fee.23 Specifically, 47 C.F.R. $ 1.1 167(b) provides, "[t]he filing of a pJtition for

re Assessment and collection of Regulatory Fees for Fiscal Year 20 I I , Report and order, 26 Fcc Rcd l0g 12,
10819, u l7 (201 t)
20BartholdiCableCo',Inc.v.FCC,114F.3d274,28O(D.C.Cir. 1997)('petitioner...hasthe,burdenof
clarifuing its position' before the agency."); see also 47 C.F.R. $ 1.16 (An ipplicant is responsible for the continuing
accuracy and completeness of information furnished.).
2t 47 rJ.s.c. g ls9(c)(l).
22 47 C.F.k $ l.l02OXl) ('Non-hearing ... actions taken pursuant to delegated authority shall, unless otherwise
ordered by the designated authority, be effective upon release of the document containing the full text of such action
... . , or in the event such a document is not released, upon release ofa public notice anniuncing the action in
question.
23 47 Il.S.C. $ a05(a) ("No such application shall excuse any person from complying with or obeying any order,
decisiorl report, or action of the Commission, or operate in any manner to stay or postpone ttre enforcement thereof,
withoutthespecialorderoftheCommission.");47 C.F.R. $$ Ll02OX2)("Ifapetitionforreconsiderationofanon-
h:Ting action is filed, the designated authority may in its discretion stay the effect of its action pending disposition
of the petition forreconsideration.") and 1.11670) ("The filing of apetition forreconsideration ... of afee
determination will not relieve licensees from the requirement that firll and proper payment of the underlying fee
payment be submitted as required by the Commission's action, or delegated action, on a request for waiver,
reduction or defement. . '. Petitions for reconsideration and applications for review not accompanied by a fee

--4aymentsshtddJdle**iftiheenmrfiissionb-SecrmqmmMymarkeetoa*reattentiodfdrc*fa;aging=:.::-Director ... (2) If tle fee payment should fail while the Commission is considering the mafier, the petition-foi



reconsideration or an application for review of a fee determination will not relieve licensees from
the requirement that fu]l and proper payment of the underlying fee payment be submitted, as
required Uy-Be Commission's action, or delegated action, on u r"qu.st for waiver, reduction or
deferment."24 Furtherm ore, 47 C.F.R. $ I . 1910 provides for withhtlding action on and dismissal
of an application, including a petition for reconsideration, submitted from a delinquent debtor. If
the debt is unpaid, under the law,2s the Commission will initiate collection proceeiings and
impose other administrative sanctions.

_ If you have any questions concerning this letter, please contact the Revenue and
Receivables Operations Group at Q02) 4l g - lgg 5 .

Fo,<-

reconsideration or application for review will be dismissed."); Applications of East River Electric power
Cooperative, Memorandum Opinion and order,18 FCC Rcd l5rz, lsgg2,1 13 (2003) (.The existence of a
pending Petition for Reconsideration or Application for Review does not prevent tire Commission from continuing
to apply its rules ....").
2a See 47 C.F.R. 5 5 I ' I 157(c\f ) ("[alnv late filed regulatory fee payment will be subject to the penalties set forrh in
section l.1164); l.ll64(c)('[i]faregulatoryfeeisnotpaidinatimelymanner,theregulatewilibenotified... This
notice will automatically assess a 25 percent penalty, subject the delinquent payor,s pending applications to
dismissal"); l.ll64(e) ("[a]ny pending or subsequently filed application .,. witi be dismissJd if that parry is
determined to be delinquent in paying a standard regulatory fee; t. t 164(0(5) ("[a]n application ... by a regulatee that

Sincerely,

Kathleen Heu
Chief Financi

25 See4'7 C.F.R. S 1.1901, etseq.
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Licensee/Applicant: Casa Media partners, LLC
Waiver of Regulatory Fees: Financial Hardship
Disposition: Dismissed and Denied (47 C.F.R. $
t.rt66)
Stations: KMQA-FM, KAEH-FM, KLES-FM,
K282AE, KTNS-AM, KAAT-FM, KMNA-FM,
KZXR-AM, KIQQ, KIQQ-FM, KMEN_FM and
KAAT-FMI
Fee: Fiscal Year (FY) 2016 Regulatory Fees
Date Request of Request: Sep. 2,2016
Date Request Filed: Sep. 16,2016
Fee Control No.: RROG 16-00016216
Amount Due: See Fee Filer

Dear Counsel:

This responds to Licensee's Requestt for al2}-day deferment from paying the Fiscal
Year (FY) 2016 regulatory fees due for Stations KMQA-FM, KAEH-FM, fl,is-fU,K2r2AE,
KTNS-AM, KAAT.FM, KMNA.FM, KZXR.AM, KIQQ, KIQQ-FM, KMEN-FM, ANd KAAT:
FMl' As we discuss below, we dismiss and deny the Requesl because Licensee failed to submit a
complete petition to defer payment, and it failed to substantiate both prongs of the Commission,s
standard, extraordinary and compelling circumstances and that the requested 120-day deferral
will promote the public interest. Accordingly, we dismiss the Requesr. Because we dismiss and
deny the Request, Licensee is delinquent for not paying the fees when due, a 25yo penalty
accrues, and Licensee is red lighted. we demand immediate payment.

Background

On September 16, 2076, Licensee filed its Request asking the Commission to defer for
120 days payment of the fees due for Stations KMeA-FM, KAEH-FM, KLES-FM, K282AE,
KTNS-AM, KAAT-FM, KMNA-FM, KZXR-AM, KIee, KIee-FM, KMEN-FM, and KAAT-
FMl.

rCasa Media Partners, LLC, Request for Defenal of FY 2016 Regulatory Fees for Stations Listed ln Exhibit A
ffi::--==

2016) (Requesr) with Exhibit A, List of Stations.



Licensee "requests pursuant to Section 1.116 [sic] of the Commission,s rules a 120 day
deferral of its obligation to pay FY 2016 annual regulatoiy fees" on the grounds that Licensee
and its wholly owned subsidiary "are currently supervir"d by the Unitedstates Bankruptcy
Court, Southem District of Florida ... presiding over ... jointly administered cases ... and ... at
the present time the Licensees do not have sufficient casl on hand to pay their Fy 2016
Regulatory Fees. The Licensees are currently negotiating a restructuring plan ... to dispose of
certain assets [and] Licensees anticipate submitting the Flan for upprouii... within the next 60
days. Approval of the Plan will provide the Licensies with sufficient funds to pay their Fy 2016
Regulatory Fees . .. a 120 day deferral ... would serve the public interest."2 Licensee did not
include supporting financial documentation or documentation pertaining to the asserted
bankruptcy court filings, €.g., first day filings.

Standards

Under 47 C.F.R. $ l.l 166, which pertains to petitions for both a waiver and deferal from
payment, a petition to defer payment due to financial hardship, must be supported by
documentation of the financial hardship.3

Furthermore,,under 47 U.S.C. $ 159 and47 C.F.R. $ 1.1166, the Commission imposes
the statutory penaltya on any licensee that submits u r"qr.si for relief based on financial ilardship
that does not include either the full fee or a timely petition to defer pa).rnent supported by
documentation of the financial hardship.

The Commission recognizes that in certain instances, payment of a regulatory fee may
impose an undue financial hardship upon a licensee, and it rnuy U. waived, reiuced,-or deferred
upon a showing of good causes and a finding that the public interest will be served itr.r.Uy.u it.
applicant has the burden of demonstrating a waiver is warrante d,7 i.e.,that special circumstances

2 Request at l-2.

117_q F R { l.l 166(b); Assessment and collection of Regulatory Fees For Fiscal year 2011, Report and order,26
FCC Rcd 10812, 10819, n n QAI) ("A regulatee's mereillegation of financial hardship th,.rs does not
automatically entitle it to a deferral of its obligation to pay regulatory fees; only u p.op..iy supported claim of
financial hardship will entitle the regulatee to a deferrai. Accordingly, if a request ror aererrut ir not supported by
documentation of financial hardship, it will be denied, and an usoiiuted petition for waiver or reduction will be
dismissed. A regulatee cannot delay payment on the theory that its defenal request triggered an automatic six-month
extension of its obligation to pay.',).
4 47 U'S.C' $ 159; 47 C.F.R. $ l.l 166; waivers, Reductions and Deferments of Regulatory Fees, Regulatory Fees
Fact Sheet (Sep. 5, 2013) 2013 WL 4773993 (F.C.C.) ("The Commission will dism-iss any petition for waiver of a
regulatory fee that does not include a payment or the required petition for deferral and supporting documentation,
and under 47 U.S'C. $ 159(c) and 3l U.S.C. 5 3717,the Commission is required to impoie the 25%penalty and
other relevant charges. A request for waiver, reduction or deferral must be ieceived beiore the fee due date. * * *
The Commission will dismiss a waiver request hled by a delinquent debtor or a petition that does not have the
required financial documentation.").
5 47 c.F.R. $ 1.3.
6 47 U.S.C. $159(d); 47 C.F.R. $ 1.1166. See also Implementation of Section g of the communications Act,
Assessment and collection of Regulatory Fees for the 1994 Fiscal Year, Report and order, g FCC Rcd 5333, 5344
(1994), recon. denied,l0 FCC Ptcd 12759 (1995) (1994 Reporr and order); |{AIT Radio ri. FCC,4lg F.2d I153,t]l? (D,C. Cir. 1969); Northeast cellulqr Telephone co. i. FCC,gg't F.2d 1164,n 66 (D.c. cir. 1990) (Northeast
Cellular).
7 Tucson Radio, Inc. v. FCC,452F.Zd 1380, 1382 (D.C. Cir. 1971).



warrant a deviation from the general rule, here to collect the regulatory fee, and that the deviationwill serve the public interest.s

Specifically, an applicant must show extraordinary and compelling circumstances that
outweigh the public inJerest in recouping the Commission's regulatory .o-rtr., The required
\uffrcient showing of financial hardship"l0 is more that "[m]eie allejations or documentation of
financial loss, standingalone." "[I]t [is] incumbent rpon.r.h regulat-ee to fully doeument its
financial position and show that it lacks sufficient funds to pay tf,e regulatory i.. and to maintain
its service to the public'"ll Thus, to establish a basis for waiver prediJated on financial need, the
regulatee must provide financial documents including, €.g.,a licinsee's balance sheet and piont
and loss statement (audited, if available), a cash flow projection for the next twelve months lwithan explanation of how calculated), a list of their officers and their individual compensation,
together with a list of their highest paid employees, other than officers, and the amount of their
compensation, or similar information. On this information, the Commission considers on a case-
by-case basis whether the licensee met the standard to show the station lacks sufficient funds to
pay the regulatory fee and maintain service to the public.12

Accordingly, each licensee has the burden of demonstrating compelling and
extraordinary circumstances that a waiver or deferral would or"rrii, the publil interest, as
determined by Congress, that the government should be reimbursed for the Commission,s
regulatory action.13 For the reasons discussed below, we find that Licensee fails to meet our
standard.

Discussion

The Commis-sion has narrowly interpreted its authority to grant waivers and deferrals to
require a showing of compelling and extraordinary circumstan.., thut outweigh the public
inlerest in recouping the Commission's regulatory costs.14 In that context, u,,rrffi.i*t showing
of financial hardship"'1k T9t: than "[m]ere allegations or documentation of financial loss,
standing alone," rather "it [is] incumbentl'rpo, 

"uih 
regulatee to fully document its financial

8 Northeast Cellular, 897 F.2d at I 166.
e 1994 Report qnd order, g FCC Rgd at fi44 n29; Phoenix Broadcasting, Inc. Stations KSWD and KPFN Seward,
Alaska, Memorandum opinion and Order,l8 FCC Rcd.26464,26446,1fl 5-6 (2003) (,,Fee relief may be granted
based on asserted financial hardship, but only upon a documented showing that'payment ortrre ree will adversely
impact the licensee's ability 

19 
serye the public.-... [I]n the absence of a documented showing of insufficient funds topay the regulatory fees, [applicant] has not made a compelling showing that overrides ttre pJuiic interest in the

Commission's recouping the costs of its regulatory activities,;).
r0 Implementation of Section 9 of the Communicitions Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, Memorandum opinion and order,l0 FCC Ficd 12759,12761-62,u 13 (td5) @i lgg4 Moao).tt Id.
12 Id.
t3 Id., 1994 Report and Order, g FCC Rcd at 5344.
ra Establishment of a Fee Collection Program to Implement the Provisions of the consolidated omnibus Budget
Reconciliation Act of 1985, Report and order,2FCCRcd,947,tlfl 70, 88 (1987); Accipiter Communications, Inc.,
Memorandum opinion and order,l6 FCC Rcd 18239, l824l,l g'fz0orl (waiveipredicated on financial need must
show impact of regulatory fee will affect regulatee,s ability to'serve the pu6[c).
ts Fy tgg4 Mo&o, to FCC Rcd at 1276t-62,\ 13.



position and show that it lacks sufficient funds to pay the regulatory fee and to maintain its
service to the public."16

Licensee requests a 120-day defenal from paying the FY 2016 regulatory fees due
September 27,2016.t? We review a petition to defer payinent under the standards set forth at 47
C.F.R. $ I .l 166(c) and in the Commission's rulemaking and decisions. Under section I . I 166(c),
a request for deferral o'due to financial hardship [must be] supported by documentation of the
financial hardship" or it will be dismissed. Moreover, LiCensee must establish for the deferral
'ogood cause" and the result, deferral, "would promote the public interest.,,l8 The ,,regulatee,s
mere allegation of financial hardship ... does not automatically entitle it to a deferrafof its
obligation to pay regulatory fees; only a properly supported claim of financial hardship will
entitle the regulatee to a deferral. Accordingly, if a request for deferral is not supported by
documentation of financial hardship, it will be denied,and an associated petition for waiver or
reduction will be dismissed."le Licensee asserted only that it "do[es] not Lave sufficient cash on
hand to pay [the] FY 2016 Regulatory Fees," and in so doing, Licensee raises ambiguity as to its
assets other than "cash on hand." Moreover, Licensee failed to present any supporting
documentation, financial or otherwise. As a result, the submission is incomplete, and we will not
speculate to fill in the gaps.20 Hence, we dismiss.

Next, and as a separate matter, we note that Licensee failed to establish both required
prongs of the standard for determining whether to grant a deferral; "good caltse,, and that
deferment would o'promote 

the public interest." Licensee asserts thalas of Septemb er 2,2016, it
lacks "cash on hand" and that it was "negotiating a restructuring plan" that it intended to submit
"within the next 60 days" from September 2,2016, or by OctoUii:0, 21l6,that will ,,will
provide the Licensees with sufficient funds to pay their FY 2016 Regulatory Fees.,, These
unsupported assertions fail to establish good cause or demonstrate that the public interest is
served by deferring payment of the fees. On this additional ground, we deny the Request.

We dismiss and deny the Requesf, hence the unpaid FY 2016 regulatory fees are
delinquent as of the due date. This is a demand for payment of the fees,logether with the 25yo
penalty that accrued,2t andinterest and applicable additional penalties reqiirea by 3l U.S.C. g
3717 that have accrued from the date of delinquency. This informs Licensee failure to pay may
result in the Commission withholding action on and dismissal of any application or request filld
by the applicant.

t6 Id.
1? Payment Methods and Procedures For Fiscal Year 2016 Regulatory Fees, Public Notice (rel. Sep. 6, 2016).
18 47 c.F.R. $ l.ll66.
re Assessment and Collection of Regulatory Fees for Fiscal Year 2011, Report and Order,26FCCRcd 10g12,
10819, \ t7 Q01t).
20 Bartholdi Cqble Co., Inc. v. FCC,I l4 F.3d 274,280 (D.C. Cir. 1997) ("petitioner . . . has the ,burden of
clari$'ing its position' before the agency."); see also 47 C.F.R. g I . 16 (An ipplicant is responsible for the continuing
accuracy and completeness of information furnished.).
2' 47 u.s.c. g ls9(c)(l).



This action is effective on its date of issuance,z2 and any petition for reconsideration will
not stop the Commission from continuing to enforce its rules or its decision, including collecting
a regulatory fee.23 Specifically, 47 C.F.R. $ 1.1 167(b) provides, "[t]he filing of a petition for
reconsideration or an application for review of a fee determination will notielieve licensees from
the requirement that futl and proper payment of the underlying fee payment be submitted, as
required Uyllre Commission's action, or delegated action, oo u r"qu"ri for waiver, reduction or
deferment."24 Furthermorc,47 C.F.R. $ 1.1910 provides for wittrnttding action on and dismissal
of an application, including a petition for reconsideration, submitted from a delinquent debtor. If
the debt is unpaid, under the law,2s the Commission will initiate collection proceedings and
impose other administrative sanctions.

If you have any questions concerning this letter, please contact the Revenue and
Receivables Operations Group at (202) 4tg-1995.

2? 4',7 C.F.R. $ 1.102(bxt).
23 47 IJ.S.C. $ a05(a) ("No such application shall excuse any person from complying with or obeying any order,
decision, report, or action of the Commission, or operate in any manner to stay or pospone the enforiement theieof,
withoutthespecialorderoftheCommission)');47 C.F.R. $$ 1.102(bX2)("Ifapjtitionforreconsiderationofanon-
hearing action is filed, the,deslSnatea authority may in its discretion stay the effect of its action pending disposition
ofthe petition forreconsideration.") and l.ll67(b) ("The filing ofapetition forreconsideration .,. ofa fee
determination will not relieve licensees from the requirement that full and proper payment of the underlying fee
paynent be submitted, as required by the Commission's action, or delegated a-ction, on a request for waiver]
reduction or deferment. ... Petitions for reconsideration and applications for review not accompanied by a fee
payment should be filed with the Commission's Secretary and clearly marked to the attention oithe Managing
Director . '. (2) If the fee payment should fail while the Commission is considering the matter, the petitiorifor-
reconsideration or application for review will be dismissed."); Applications of Bait River Electric power
Cooperative, MemorandumOpinionandOrder,l8FCCRcdl5gTT,l5gS2,fl13(2003)(,Theexistenceofa
pending Petition for Reconsideration or Application for Review does not prevent the Commission from continuing
to apply its rules ....").
24 See 47 C.F.R. $$ 1.1157(c)(1) ("[a]ny late filed regulatory fee payment will be subject to the penalties set forth in
section l.1164); 1' I 164(c) ("[i]f a regulatory fee is not paid in a timely manner, the rigulate wili be notified . . . This
notice will automatically_assess a25 percentpenalty, subject the delinquent payor's pJnding applications to
dismissal"); l.1l6a(e) ("[a]ny pending or subsequently filed application ... will be dismissed i]that parry is
detennined to be delinquent in paying a standard regulatory fee; Ll 164(0(5) ("[a]n application ... by a regulatee that

Sincerely,

Kathleen *a(er

2s See 47 C.F.R. $ 1.1901, et seq.



FEDERAL COMMUNICATIONS COMMISSION
Washington, D. C. ZOSA4

OFFICE OF
MANAGING DIRECTOR

Aaron P. Shainis, Esq.
Shainis & P eltzman, Chartered
1850 M Street, NW, Suite 240
Washington, DC 20036

Nov I r 20,6

Licensee/Applicant: Front Range Sports Network,
LLC
Petition to Stay an Order on Delegated Authority
Disposition: Denied (47 U.S.C. g 159;47 C.F.R. $$
0.401, 1.7, I.44,and l. 1 166)
Station(s): zuAC-FM and KJAC-FMI
Fee: Fiscal Year (FY) 2015 Regulatory Fees
Date Request Submitted: Jun. 17,2016
Date Regulatory Fee Paid: Delinquent
Fee Control No.: RROG 16-00016175
Amount Due: Delinquent Debg see Fee Filer

Dear Counsel:

This responds to Licensee's June 17,2\l6,Request for Stayt (Stay)of the Managing
Director's March 2,2016, dismissal and denial2 (Mar. 2, 2016, Dtimtisai and Denial) oi
Licensee's Requests3 for deferral and waiver of payment of the required Fiscal Vear (n9 ZO1S
regulatory fees due for Stations KJAC-FM, and KJAC-FMI. As wL discuss below, we deny the
Staybecause Licensee fails to show that: (1) it will likely prevail on the merits; (2) it will suffer
irreparable harm unless a stay is granted; (3) other interested parties will not be harmed if a stay
is granted; and (a) a stay will serve the public interest.a Further, we note that the Commission has
complied with 3l u.s.c. g 3711(g), 3t c.F.R. gg 285.12 and 901.1(e), and 47 C.F.R. $

I Front Range Sports Network, LLC, KJAC (FM), Facility ID No. 3B341,KJAC-FMI, Facility ID No. 160514,
Request For Stay (Jun. 17, 2016) (Stay).
2 Letter from Mark Stephens, Chief Financial Officer, FCC, Washington,DC205!4to Aaron Shainis, Esq., Shainis
&Peltzman, Chartered, 1850 M Steet, NW, Suite 240, Washington, DC 20036 (Mar.2,2016) (Mar. Z, Z'Oi O,
Dismissal and Denial).
3 Lettet from Aaron Shainis, Esq., Shainis &Peltzman,Chtd., Suite 240, lSSo M Street, N.W., Washington, D.C.
20036 to Federal Communications Commission, Office of the Managing Director, 445 l2e St., S.W., pJ, t-aOZS,
Washington, D.C.20554 (Sep.24,2015) (Letter Request); Letter from aaron shainis, Esq., Shainis b, p"lt^run,'
Chtd., Suite 240, 1850 M Streeg N.W., Washington, D.C. 20036 to Federal Communications Commission, Office of
the Managing Director, 445 12t' St., S.W., Rm 1-4625, washington, D-c.20554 (sep.24,2015) (waiver'nequestl-
with IRS Form 8879-PE, IRS e-file Signature Authorization for Form 1965 (datei 1itOttiS);lRs form f OOS, U.S.
Return of Partnership Inco-1t9,_F1ent Range sports Network, LLC (1Rs 1065);IRS Form fit's-A, cost of Goods
Sold (1rRS 1 I25-A); Form I065, Statements 1,2,3, 4, 5,6,7,8, 9,10, and ll (106s Statements);Front Range Sports
Network, Profit & Loss-Monthly, Jan. tlrough Aug. 2015 (2015 pAD.
a Washington Metropolitan Area Transit Commissionv. Holiday Touis, lnc.,559 F.2d g4l, g43 (D.C. Cr. lg77).



l.l917(c)5 by transferrilq the delinquent debt6 to the U.S. Department of the Treasury, Bureau of
the Fiscal Service for collection action. Furthermore, as set forth at 47 C.F.R. $ 1.1910, we
continue to withhold action on and to dismiss any applicationT for relief from Licensee.

Background

On September 24,2015, Licensee submitted the Letter Request and Waiver Request both
addressed, "Federal Communications Commission, Office of the Managing Director, US tZ,61_
Street, S.W., Room l-A625, Washington, D.C. 20554.- Licensee explained inits Letter Request,
it "is concurrently filing a request of waiver of regulatory fees. That submission clearly
demonstrates the inability ... to pay ... Accordingly, [Licensee] also requests deferment of
payment of the fees while the Commission considers the Request for Waiver."8 The Waiver
Request inc^luded as attachments, Licensee's IRS 1065, IRS I 125-A,1065 Statements, and the" 2015 P&L.e The tax return information and the 2015 P&Lreport a partnership income loss for
the tax year 2014 and 8 months of calendar year 2015.

In the Waiver Request, Licensee asked the Commission to waive Licensee's ,'obligation
to pay regulatory fees due September 24,2015 ... for the reason of inability to pay.,,ro Licensee
referred to "Implementation of Section 9 of the Communications Act,9 FCC Rcd5 333, 5345-46
(1994), recon. granted 10 FCC Ftcd 12759 (1995)" as support for its assertion that .'in certain
instances, payment of a regulatory fee may impose an undue financial hardship upon a licensee.
In such cases, the Commission considers a licensee's cash flow, as opposed tothi entity,s
profits, to determine whether the station lacks sufficient funds to pay the regulatory fee and
maintain service to the public."ll Licensee asserted that its "2014 taxreturn-... demonstrates a
loss {and] a profit and loss statement from January through August 2015, rdemonstrat[es] a loss

As we discuss below, we dismissed and denied both the Letter Requestand the Woiver
Request in Mar. 2, 2016, Dismissal qnd Denial with a comprehensive explanation of the
standards for (a) filing a petition to defer payment and apetition to waive a regulatory fee, and
(b) evaluating the separate petitions to defer payment and to waive a fee.13

5 47 C.F.R. I . 19 I 7(c) ('All non-tax debts of claims owed to the commission that have been delinquent for a period
of 120 days shall be transfered to the Secretary of the Treasury. Debts which are less than 120 days delinquent may
also be referred to the Treasury. Upon such fransfer, the Secretary of the Treasury shall take appropriate aition to 

-

collect or terminate collection actions on the debt or claim.,,),
6 Ow Mar. 2, 2016, Dismissal and Denial,pp. I and 7, demanded payment and notified Licensee it was delinquent
and red lighted.
7 4? C.F .R. $ I . l90l (d) ("The term application includes in addition to petitions and applications elsewhere defined
in the Commission's rules, any request, as for assistance, relief, declaratory ruling, or dicision, by the Commission
or on delegated authority.").
t Letter Request.
e Waiver Request.
to Id. at l.
rr Id.
t2Id.
13 Mar. 2, 2016, Dismissal and Denial,pp.2-4,5-6.



We identified Licensee's procedural errors and explained how they caused dismissal. For
example, first, Licensee submittedthe Letter Request and, Waiver Requesidirectly to the Office
of the Managing Director at Room l-A625,instead of the Office of the Secretary.l. Ar;;.;;,
separate 

-ground for dismissal, we explained, Licensee's Letter Request was not a separate
petitionls to defer payment and it did not include supporting documentation. We explained that a
general reference to financial information attached to the separate Waiver Letter did not satisfu
the requirement to provide supporting documentation with the petition to defer payment.lr 

---
Moreover, the mere assertion that Licensee "[was] concurrentty nUng a request of waiver of
regulatory fees" and that the "submission clearly demonstrate[d] the inability ... to pay,,l, Ant"a
to transform the letter into a separate petition to defer, and it faiied to establish the necessary
elements to obtain a deferral, i.e., both good cause and that the public interest is served.ts 

J

Similarly, in the Waiver Request, Licensee failed to meet the standards for either filing its
submissions or establishing both goo.d cause and that the public interest is served. Th;, under
47 C.F.R. $$ 0.401, 1.7, and l.ll66,te we dismissed.20

Next, we identified and explained the grounds for denying both the Letter Request and
the Waiver Request.2t For example, we providid Licensee wiih alomprehensive explanation of
the standards for evaluating individual petitions-to defer payment andio waive the iee,22
including that Licensee must show good cause2s and thaithe public interest wil be served
thereby.za Specifically, an applicaniseeking a waiver has the burden of demonstrating relief is

t4Id.at 5;47 C.F.R. $$ 0.401, l.7,and l.ll66.
t5 Mar. 2, 2016, Dismissal and Denial at 5;47 C I n SS l.aa@) & (d) ("(c) Requests requiring action by any
person or Persons pursuant to delegated authority shall not be combined in a pleading with reqriests for action by any
other person or persons acting pursuant to delegated authority. (d) Pleadings which c-ombine riquests in a mannlr
prohibited by paragraph (a), (b), or (c) of this section may be returned without consideration to the person who filed
the pleading'"); I . I 166(a)("Requests for waivers . . . or deferrals will be acted upon by the Managing Director with
the concurrenie of the General Counsel. All such filings within the scope of the fee rules shall UJ niea u, u ,.p*ui"
pleading and clearly marked to the aftention of the Managing Director. Any such request that is not filed as a
separate pleading will notte considered by the Commission."); 1.1166(c) ("wuiveriequests that do not include the
required fees or forms will be dismissed unless accompanied by a petition io defer payment due to financial
h-ardship, supported by documentation of the financial hardship.,,).
t6 Id.
t7 Letter Request.
ts +z u.s.c. g 159(d); 47 c.F.R. $ I . I 166.
re 47 C'F.R' $ l.l 166(a) ('Requests for waivers ... or deferrals will be actedFpon by the Managing Director with
the concurrence of the General Counsel. All such filings within the scope of4he fee rules shall U" f,t.a as a separate
pleading and clearly marked to the attention of the Managing Director. Any such request that is not filed as a
fep,arate 

pleading will not be considered by the Commission."); 47 C,F.R. 
-$ 

f . f f OO(.) (,,Waiver requests that do not
include the required fees or forms will be dismissed unless accompanied by a petition to defer payment due to
financial hardship, supported by documentation ofthe financial hardship."); Aisessment and Collection of
Regulatory Fees for Fiscal Year 2011, Report and Order,26 FCC Rcd i0812,10 B19,nn (201 t) (,,Accordingly, if a
request for deferral is not supported by documentation of financial hardship, it will be'denied, and an associated
p€tition for waiver or reduction will be dismissed.,,).
20 Man 2, 2016, Dismissal and Denial, p. 5.
2t Id. at6.
22 Id.
23 47 c.F.R. $ 1.3.
2447U'5.C.$159(d);47C.F.R.$l.l166("Thefees...maybewaived,reducedordeferredinspecificinstances,

on a case-by-case basis, where good cause is shown and where waiver, reduction or deferral ofthe fee would
promote the public interest'"). See also Implementation of Section 9 of the Communications Act, Assessment and
Collection of Regulatory Fees for the 1994 F'iscal Year, Report and Order, g FCC Rcd 5333, 5344 (1994), recon.



warranted," i.t.,that special circumstances warrant a deviation from the general rule to collect
the regulatory fee, and that the deviation will serve the public interest.26 fr" 

"*ptain 
ed,47 C.F.R.

$ l.l 166 provides,

The fees ... may be waived, reduced or deferred in specific instances, on a case-
by-case basis, where good cause is shown and wherewaiver, reduction or deferral
of the fee would promote the public interest. ... (a) ... All such filings within the
scope of the fee rules shall be filed as a separate pleading and clearlf marked to
the attention of the Managing Director. Any such *equesi that is not filed as a
separate pleading will not be considered by the commission.

Additionally, Yj repeated the standar! that an applicant must make a "sufficient showing
of financial hardship"z1 thatis more than "[m]ere allegations or documentation of financial loss,"
standing alone. Rather, [the Commission may] grant a waiver only when the impact of the
regulatory fee will affect a regulatee's atility to serve the public. It [is] incumbent upon each
regulatee to fully document its financial position and show that it lacks sufficient funds to pay
the regulatory fee and to maintain its service to the public."28 Relevant financial documents 

-

include the licensee's balance sheet and profit and loss statement (audited, if available), a cash
flow projection for the next twelve months (with an explanation of how calculated), u iirt of the
licenSee's officers and their individual compensation, together with a list of their highest paid
employees, other than officers, and the amount of their compensation, or similar in6rmation.2e

Futhermore, we explained that Licensee did not accurately summarize the standard from
1994 Report and Order and 1994 MO&O.30 Moreover, Licensee failed to provide the required
financial documentation and show it lacked sufficient funds to pay the regulatory fee oni to
maintain service to the public. Finally, Licensee failed to establish for the petition to defer
payment and for the Waiver Request both good cause and that the public iiterest is served in
deferring payment and in granting the waiver. Simply, Licensee faitea to demonstrate compelling
and extraordinary circumstances that outweigh the-public interest in recouping the Commission,i
regulatory costs. Hence, we denied both Requests.3r

granted in part, l0 FCC Frcd 12759 (1995) (1994 Report and Orde); WAIT Radio v. FCC,4lg F.2d 1153, l l59
(D.C. Cir. 1969); Northeast Cellular Telephone Co. v. FCC,8g7 F.2d 1164,n 66 (D.C. Ck. tgg}) (Northeast
Cellular).
zs Mar' 2, 2016, Dismissal_and-Denial,pp.3,6; Tucson Radio, Inc. v. FCC,4S2F.2d 13g0, l3g2 (D.C. Cir. l97l).26 Mar. 2, 201 6, Dismissal and Denial, pp. 3-4, 6; Northeast Cellular, Bg7 F .2d, at 1166;1994 Report and Order, 9
FCC Rcd at5344 !f 29; Phoenix Broadcasting, Inc. Stations KSWD and KpFN Seward, Alaska, Memorandum
Opinion and Order,lS FCC Rcd26454,26446,u1t5-6 (2003) ("Fee relief may be granted based on asserted
financial hardship, but only upon a documented-showing that payrnent of the fee wi-ll adversely impact the licensee,s
ability to serve the public. .', [I]n the absence of a.documented slowing of insufficient funds to puy tfr" regulatory
fees, [applicant] has not made a compelling showing that overrides the public interest in the Commission,s
recouping the costs of its regulatory activities.',).
27 Implementation of Section 9 of the Communications Ac! Assessment and Collection of Regulatory Fees for the
1994 Fiscal Ye8r, Memorandum Opinion and Order,l0 FCC Rcd,12759, t2761-62,T 13 (199--5) 6i leOl UOAO1.28 Id.

2e Id.
30 Mar. 2, 2016, Dismissal and Denial, p. 6; llraiver Request at l.
31 Mar. 2, 2016, Dismissal and Denial,p. 7; Phoenix Broadcasting, Inc. Stations KSWD and KpFN Seward, Alaska,
Memorandum Opinion and Order,lS FCC P'lcd26464,26446,1J1t5-6 (2003).



On March 31,2016, Licensee submiued a Petitionfor Reconsideration32 of the Managing
Director's Mar. 2, 2016, Dismissal and Denial. Licensee asserted, (a) the Letter Request rouiht'
"a deferment of the regulatory fees," (b) 

th-. Vf/aiver Request was a;'separate submission rr.fing
a w_aiver," (c) "[b]oth submission were addressed identically and tendeied to the Secretary,s 

e

Offtce" and "the Commission was obviously aware of them;" (d) "the financial documentation
'..is more than sufficient to demonstrate [Licensee's] inabilityio puy the regulatory fees ... each
of these documents demonstrates a loss ...there are obviousty insumcient fiinds to pay the
regulatory fees ... it is clearly in the public interst to grant the requests." Because Licensee did
not pay the debts, on May 29,2016, we transferred the delinquent debts to Treasury.

Thereafter, on June 17,2016, Licensee submitted the Stay asserting in relevant part,,,a
stay is not necessary. ... The lletter Requestfis tantamount to a request foi a stay. Thus ... a
stay request is not necessary. However, [Licensee] ... requests a stiy of the tvtarctr 2,2016letter
ruling . . . because [Licensee] meets the necessary criteriJfor a grant of a stay: (l) [Licensee] is
likely to prevail on the merits; (2) it will suffer irreparable harm absent a stay; i:) itfr",
interested parties will not be harmed if the stay is granted; and (a) the public interest would favor
a grartt of the stay."33 Licensee asserts that its financial documentation ,,demonstrates

[Licensee's] inability to pay the regulatory fees . .. payment of the regulatory fees would cause
[Licensee] irreparable financial harm ... grant of the stay would not liarm any party; and finally,
grant of the stay would be in the public interest since it would advance the constraints of the
U994 Report and Orderf Regulatory Fee Order.,,3a

Standards

Reconsideration is appropriate only when the petitioner either shows a material error or
omission in the original order or raises additional facts not known or not existing until after the
petitioner's last opportunity to present such mattersjs A petition that simply repeats arguments
previously considered and rejected will be denied.36Indeed, a petition foi rlconsideration is not
to be used for the mere re-argument of points previously advanced and rejected.3T

An action on delegated authority is effective on the date of issuance,3s and a petition for
reconsideration does not stop the Commission from continuing to enforce iis rules or, i, th"
situation where petitions to defer payment and to waive a regulatory fee have been denied and

32 Front Range Sporls Network, LLC, KJAC (FM), Facility ID No. 3B345,KJAC-FMI, Facility ID No. t6OSt4,
Petitionfor Reconsideration (Mar.3l,2016) (petitionfor Reconsideration).
33 Stay at2.
34 Id. at 2-3 .
3s See47 C.F.R. $ I'106; W].i/IZ,Inc.,MemorandumOpinionandOrder,3TF.C.C.6S5,6g6(1964),affdsubnom.,
LorainJournalCo.v. FCC,35lF.2d824(D.C, Cir. 1i65),cert. denied,383 U.S. 967 (i966);NationalAssociation
of Broadcasters, Memorandum opinion and order,lg Fcc Rcd244l4,z44l5 eo03).
]j lnnrtr Broadcasting Operations, Inc., Memorandum opinion and Order,lg iCC p"a +zta eoo4).37 Dennis P. Corbett, Esq., Letter,29 FCC Rcd 2093, ZOg4 (It(B,2Ol4).
3E 47 C.F'R. $ I ' 102(bxl) (Non-hearing ... actions taken pursuant to detegated authority shall, unless otherwise
ordered by the designated authority, be effective upon release of the document containing the full text of such action
'.. . or in the event such a document is not released, upon release of a public notice aruroirncing the action in
question.").



immediate payment has been demanded, to collect the amount due, and if payment is not made,
to transfer the delinquent debt to the U.S.Treasury.3e

Before Licensee can obtain a stay, it must show that: (1) it will likely prevail on the
merits; (2) it will suffer irreparable harm.unless a stay is granted; (3) other interested parties will
not be harmed if a stay is granted; and (a) a stay will servi the public interest. Washington
Metrapolitan Area Transit commissionv. Holiday Tours, Inc.,'559F.2dg41,g43 (D.c-. cir.
1977). Licensee has a burden of demonstrating either a combination of probubl. ,u."rrs and the
possibility of irreparable injury or that serious questions are raised and the balance of hardships
tips sharply in his favor.ao

Licensees are expected to know the Commission's rules and proceduresal for paying the
ann-ual regulatory fees, filing timely and complete petitions to defer iayment and to request-a
waiver, and that separate pleadings are required foi separate actionsjrLirrnr"es are expected to
know the consequences of failing to comply with the rules.

In establishing the regulatory fee program mandated by Congress,a3 the Commission set
out the relevant schedules of the annual fees and established procedures for, among other
matters, payment, waivers, reductions, and deferral, refunds, error claims, and penilties.aa

The Commission's rules at 47 C.F.R. $$ 0.401, 1.7, l.44,and l.l166 establish the proper
locations and procedures for filing waiver requests and petitioning for deferral and the
consequence of dismissal for failing to comply with those rules. The Commission has designated
specific offices to receive and process certain matters,.thus a request for relief is filed upoi
receipt at the location designated by the Commission.as Under slction :rtl66 of the

3e 47 U.s.c. $ a05(a) ("No such application shall excuse any person from complying with or obeying any order,
decision, report, or action of the Commission, or operate in any manner to stay or postpone the enforcernent thereof,
withoutthe special order of the commission.");42 c.F.n. $$ i.102(bX2) (,,If ap.iitio, forreconsideration of anon-
hearing action is filed, the-desiSatea authority may in its diicretionstaythe effect of its action pending disposition
ofthe petition for reconsideration.") and l. l 167(b) ("The filing ofa petition for reconsideration ... ofa fee
determination will not relieve licensees from the requirement that ful't and proper payment of the underlying fee
payment be submitted, as required by the Commission's action, or delegated urtion, on a request for waivei
reduction or deferment' ... Petitions for reconsideration and applications for review not accompanied by a fee
pa)rment should be filed with the Commission's Secretary and Clearly marked to the attention oith" Managing
Director.); Applications of East River Electric Power Cooperative, Memorandum Opinion and Order,lg FCC Rcd
15977, 15982, tl 13 (2003) ("The existence of a pending Pltition for Reconsideration or Application for Review
does not prevent the Commission from continuing to apply its rules ....,,).
ao see Charlie's Girls, Inc. v. Revlon, Inc.,4u F.rdgsl, isq e.d cr. 1973) (per curiam); Hamilton Watch Co. v.
B-enrus Wat ch C o., 206 F .2d 7 3 8,'l 40 Qd Cfu . 19 53).
41 47 C'F'R. $ 0.406; see 

' 

ife on the way communications, Inc., Forfeiture order 30FCC Rcd 2603,260? (2015),42 47 c.F.k $ l.aa(c) & (d) ("Requests iequiring lction by any p"rro, or persons pursuant to delegated auttrority '
shall not be combined in a.pleading with requests for action by *y other person or persons acting lursuant todelegated authority' Pleadings which combine requests in a manair prohifited uy p*u$uph iut, O), or (c) of this
s.ectionmaybereturnedwithoutconsiderationtothepersonwhofiledthepleading.
a3 See47 C.F.R. g 1.lt5l.
4 See 47 C.F.R. Part l, Subpart G.
6 47 C.F'R. $$ 0'401 ('The Commission maintains several offices and receipt locations. Applications and other
filings not submitted in accordance with the addresses or locations ... will be returned to the'applicant without
processing,"); l'7 ("pleadings and other documents are considered to be filed with the commission upon their



Commission's rules, a petition to waive a regulatory fee "must be accompanied by the required
fee and FCC Form.;'46 tlttr9 applicant includes the iee, the request must be submitted to the
Commission's lockbox bank.aT Waiver requests that do not include trrrpqri*d fees or form willbe dismissed unless accompanied by a separate petition to defer payment a"" t, financial
hardship, supported by documentation of the financial hardship.al,Ti;f;;ayment is
submitted, the request should be filed with the commission,s Secretary.,*t rlirrg i,
accomplished by mailing or otherwise deliverin g ahardcopy of the documents to Office of the
Secretary, Federal Communications Commission, Auention: Managing Director, Washington,
D.C.20554.

The Commission recognizes that in certain instances, payment of a regulatory fee
may impose an undue financial hardship upon a licensee, -a-it may be wulved, reduced,
or deferred upol a showing of good causeS\ and a finding thatthe public inter)est wiil be
served thereby.sr As is set forth in 47 C.F.R. $ I . I 166,s2 

"the 
applicant has the burden of

demonstrating relief is warranted,tt i.r.,that special circumstances warrant a deviation
from the general rule to collect the regulatory fr", and that the deviation will serve the
public interest.sa

An applicant must show extraordinary and compelling circumstances that outweigh thepublic interest in recouping the Commission's regulatory 
"oJr.t, 

A .,sufficient showing Jf

receipt at the location designated by the Commission."); Champion Communication Services, Inc., order onReconsideration, T5 FCC Rcd 23782,23783-g4 (WTB 2000). 
-

46 47 c.F.R. g l.l166(c).
47 47 c.F.R. g t.ll66(a)(t).
48 47 C'F.R. $ l.l 166(b); Assessment and collection of Regulatory Fees For Fiscal year 2011, Report and order,26FCc Rcd 10812, 10819, n n Q|ll) ("A regulatee's meie allegation of nnanciat tr,"arr,ip thus does not
automatically entitle it to a deferral of its obligatiol to pay regulat-ory fees; only u prop.rryrirpported claim offinancial hardship will entitle the regulatee to a defenai. Acco'rdingly, if a request ior i.r"our i, not .rpport.a uydocumentation of financial hardship, it will be denied, and an usoiiut"d petiiion for waiver or reduction will be
dismissed' A regulatee.cannot delay payment on the theory that its defenal request t ig;r"d-- automatic six-monthextension of its obligation to pay.,').
4e 47 c.F.R. g 1,1r66(a)(2).
50 47 c.F.R. S 1.3.
5147U.S'C. 

$159(d);47C.F.R. $ l.ll66('Thefees,..maybewaived,reducedordeferredinspecificinstances,on
a case-by-case basis, where good cause is shown and where wdiver,reduction or deferal of the iee would promote
the public interest."). sel also Implementation of section 9 of the iommunications Ac! Assessment and collectionof Regulatory Fees for the 1994 Fiscal Year, Repait and order, g Fcc Rcd 5333, 5344'(ig;q, r""on. groriii-in-"part, I0 FCC Rcd 12759 Q995) (1994 Report and ordef; I4AIT Radio v. FCC,4l8 F.2d I 153, I 159 (D.C. Cir.1969); Northeast Cellulor Telephone Co. v. FCC, 8g'7 F .2d 1164, 1166 (D.c. Cir. 1990) liortlr,rort c)mtorl.-52 47 c.F.R. $ 1.1166 ('The fees '..maybe waived, reducedordefenedin specific instances, on acase-by-
case basis, where good cause is shown and where waiver, reduction or deferral of the fee would promote 

'
the public interest. . '. (a) .. All-such filings w-itlrin the scope of the fee rules shall be filed as a separate
pleading and clearly marked to the attention of the Managing Director. Any such request that is not filed as
a separate pleading will not be considered by the Commiisio-n.).
s3 Tucson Radio, Inc. v. FCC,4S2F.Zd 1380, l3g2 @.C. Cir. i97l).
sa Northeast Cellular, 897 F-Zdat 1166.
ss 1994 Report and order, 9 FCc Rcd at fi44 n29; Phoenix Broadcasting, Inc. Stations KSWD and KpFN Seward,Alaska, Memorandum Opinion and Order,lS FCC Rcd,26464,26446,1JTJ-6 (2003) (,Fee relief may be granted
based on asserted financial hardship, but only upon a documenied showing thai payment ortrre re" will adversely
impact the licensee's ability to serve the public.-... [I]n the absence of a doiumented showing of insufficient funds to



financial hardship"s6 is more than "[m]ere allegations or docunientation of financial loss,
standing alone. Rather, [the Commission may] grant a waiver only when the impact of the
regulatory fee will affect a regulatee's ability to serve the public. it Jirl incumbent upon each
regulatee to fully document its financial position and show that it lacks sufficient f,rnds to pay
the regulatory fee and to maintain its service to the public."sT The relevant financial documents
include the licensee's balance sheet and profit and llss statement (audited, if available), a cash
flow projection for the next twelve months (with an explanation of how calculated), u iirt of the
licensee's officers and their individual compensation, tlgether with a list of their highest paid
employees, other than officers, and the amount of their compensation, or similar information. On
this information, the Commission considers on a case-by-cai" basis whether the licensee met the
standard to show the station lacks sufficient funds to pay the regulatory fee and maintain service
to the public.ss

Discussion

As we discuss below, we deny Licensee's belaled request for aStay of the Managing
Director's Mar. 2, 2016 Dismissal and Denial thatdemanded payment of itre delinquent-
regulatory fees for stations KJAC-FM, and KJAC-FMI. As is sel out earlier in the background
section, first, we dismissed both the Letter Request and Waiver Request because Licensee
addressed both documents directly to the Office of the Managing Director at Room l-A625,
instead of the Office of the Secretary. Second, we dismissea Licensee's Letter Requestbecause
that submission was not a separate petition to defer payment and it did not include supporting
documentation.se Third, we dismissed both the Lettir Request and, Waiver Request because.
Licensee failed to establish both good cluse and that the public interest is served. Alternatively,
we denied both the Letter Request and the Waiver Request because Licensee failed to (l) show'
good cause60 and that the public interest will be served thereby,6r (2) "fully document its

pay the regulatory fees, [applicant] has not made a compelling showing that overrides the public interest in the
Commission's recouping the costs of its regulatory activities.").
56 Implementation of Section 9 of the Communicitions Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, Memorandum Opinion and Order,l0 FCC Ftcd 12759,12761-62,1 13 (19t5) 6i teOl MO&O).s? Id.

5E Id,
se 47 C'F.R' $$ l.aa(c) & (d) ("(c) Requests requiring action by any person or persons pursuant to delegated
authority shall not be combined in a pleading with requests for acti,on by any oiher p"r*, or persons uJting p*ru*t
to delegated authority' (d) Pleadings which combine requests in a manner piohibitei by paragraph (a), (b),1i (c) of
this section may be returned without consideration to the person who filedthe pleading.,;;; r.j rioful(;n"q"esis'for
waivers .. ' or deferrals will be acted upon by the Managing Director with the *6roJn., of the General Counsel.
All such filings within the scope of the fee rules shall be fiGd as a separate pleading and clearly marked to the
attention of the Managing Director. Any such request that is not filed- as a siparate lleading will not be considered
by the Commission."); 1.1166(c) ("Waiver requests that do not include the required fees or-forms will be dismissed
unless accompanied by a petition to defer payment due to financial hardship, supported by documentation of the
financial hardship.").
60 47 C.F.R. $ I.3.
6t 47 U.S'C. $ 159(d); 47 C.F.R. $ l.l166 ("The fees .., may be waived, reduced or deferred in specific instances,
on a case-by-case basis, where good cause is shown and where waiver, reduction or deferral of the fee would l
promote the public interest."). S-ee also Implementation of Section 9 of the Communications Act, Assessment and
Collection of Regulatory Fees for the 1994 Fiscal Year, Report and Order, g FCC Rcd 5333, 5344 (1994), recon.
granted in parr, 10 FCc Picd 12759 (1995) (1994 Report and orde); WAIT Radio v. FCC,itt p.za r rsl, t rsq(D.c' cir. 1969); Norrheast cellular Telephone Co. v. FCC,8g7 F.id tti4,166 (D.c. cir. 1990) (Northeast
Cellular).



financial position and show that it lacks sufiicient funds to pay the regulatory fee and to maintain
its service to the public,"52 and (3) to demonstate that special circumstances warrant a deviation
from the general rule to collect the regulatory fee, and that the deviation will serve the public
interest.63

Unless we grant a stay6a in response to a timely separate pleading,5s the dispositive
dismissals and denials, and the resulting consequences of debt delinquency, demand for
immediate payment, and rgd light status, were effective March 2,2016. Licensee did not submit
its Sray nntil June 17,2016, well after we transferred to Treasury Licensee's delinquent debts.

Belatedly, Licensee asserts broadly, and without reference to any authority overriding the

relevant statute and Commission's rules,65 that "a stay is not necessary." According to Licensee,

the Letter Request, which has been dismissed and denied "is tantatrtount to a request for a stay.

Thus ... a stay request is not necessary."57 Licensee is mistaken, and its late submission of a Stay

cannot alter the legal effect of the Mar. 2, 2016, Dismissal and Denial.

In determining whether to stay the effectiveness of the order, we use the four-factor test

established rnYirginia Petroleum Jobbers Associationv. FPC,259F.2d921,925 (D.C.
Cir.l958) (Jobbers), as modifiedinWashington Metropolitan Area Transit Commissionv.
Holiday Tours; Inc. 559 F.2d 841 , 843 (D.C. Cir. 1977).58 To prevail, Licensee must demonstrate

(1) its appeal will likely succeed on the merits; (2) it wili imminently suffer irreparable harm in
the absence of a stay; (3) a stay will not cause harm to third parties; and (a) the public interest

would be served (or would not be disserved by grant of a stay). As we discuss next, Licensee

fails in these tasks

Likely success on the merits.

According to Licensee, it is likely to prevail on the merits because "[a]ssociated with the

September 24,2015 Request for Waiver ,.. is documentation that demonstrates the inability of

62 /d.; Implementation of Section 9 of the Communications Ac! Assessment and Collection of Regulatory Fees for
the I994 Fiscal Year, Memorandum Opinion and Order,l0 FCC Rcd 12759, 12761-62,1J 13 (1995) (FY 1994

MOAO).

61 TucsonRadio,Inc. v. FCC,452F.2d t380, 1382(D.C. Cir. l97l);NortheastCellular, S9T F.2d at1166;1994

Report md Order, g FCC Rcd at 5344 '11 29; Phoenix Broadcasting, Inc. Stations KSWD and KPFN Sewar4 Alpka,
Memorandum Opinion and Order,l S FCC Rcd26464,25446,1J115-5 (2003) ('Fee relief may be granted based on

asserted financial hardship, but only upon a documented showing that payment of tle fee will advenely impact the

licensee's ability to serve tle public. ,.. [{tn the absence of a documented showing of insufficient funds to pay the

regulatory fees, [applicant] has not made a compelling showing that overrides the public interest in the

Commission's recouping the cosb of its regulatory activities."); 47 C.F.R $ I'l166'
61 47 U.S,C. g a05(a); 47 C.F.R. gg l.aa(e) ("Any request to stay the effectiveness of any decision or order of the

Comrnission shall be filed as a separate pleading. Any such request which is not filed as a separate pleading will not

be considered by the Commission.); I . 102(bX2), and I . I 167(b); Applications of East River Electric Power

Cooperative, Memorandum Opinion and Order,lS FCC Rcd 15977, 15982,.lJ 13 (2003).
65 47 c.F.R g t.44(e).
6 Stary atZ.
67 Id.
6s Price Cap Regulation oflocal Exchange Carriers, Rato-of-Return Sharing and t.ower Formula Adjustment,

Ordu,l0 FCC Rcd I1979, 11985'987 (1995).



[Licensee] to pay t]re regulatory fees."6e There are two problems with this approach. First,
Licensee's attempt to incorporate by reference matters raised in the Letter Request,the Waiver
Request, and Petitionfor ReconsiderationTo is contrary to our rule at 47 C.F.[. $ 1.44(e), which
requires a "request to stay the effectiveness ofany decision or order ... be filed as a separate
pleading." Second, Licensee fails to identiff and establish the necessary elements of the
substantive grounds for reconsideration and the theory that foretells success. In the Mar. 2, 2016,
Dismissal and Denial and here, we fumished Licensee a comprehensive explanation of the
standards and the reasons why we dismissed and denied the Letter Request and the Waiver
Request. Even so, Licensee fails to illuminate even the existence of any necessary element for
reconsideration, €.8., amaterial error, omission, or reason for reconsideration showing the
dismissal and denial of both the Letter Request and the Waiver Request were contraryto the
Commission'srules at47 C.F.R. $$ 0.401, 1,7,1.44,or 1.1166. Simply, Licenseefailedto
present a substantial legal question. lnstead, Licensee argues, from the Waiver Request,that the
financial documents (a partnership tax refum and a profit and loss statement) "demonstrates the
inability of [Licensee] to pay the regulatory fees.;'7r This mere assertion does not establish that
Licensee will likely succeed on the merits. Undeniably, nothing in the Stay demonstrates that
Licensee made a showing in both the Letter Request and the Waiver Request that Licensee lacks
sufficient funds to pay the regulatory fee and to maintain service to the pub1ic,72 and that
Licensee demonstrated for each Requesl good cause and the public interest is served.73 Nothing
in the,S/ay shows that Licensee will likely succeed on the merits.

Imminent ineparable harm.

Licensee makes the an unsupported assertion that "payment of the regulatory fees would
cause it irreparable financial harms as demonstrated pursuant to the documents submitted as part
of its waiver."74 Nothing in the Sray supports the assertion, and we disregard Licensee's
improper reference to matters not part of this pleading.Ts Accordingly, because it is not included
in the Stay, we need not discuss in detail the shortcomings of the documentation that reports
ordinary business loss on a partnership Federal Income Tax Form. That documentation, even if
part of the Stay does not demonstrate the required element that the injury must be o'both certain

6e Stay at2.
70 Licensee cannot draw the content of its Petition for Reconsideration into this proceeding with an oblique reference
to the pleading. See Stry at I (The Mar. 2, 2016, Dismissal and Denial "is the subject of a March 31,2016 petition
for Reconsideration which is curently pending.").

" Stny at2, comparewith Waiver Request at I ("Attached is documentation demonstrating the inability of
[Licensee] to pay the requisite regulatory fees.").
?2 FY 1994 MO&O.
73 47 c.F.R. g 1.il66.
74 Stay at3.
7s See Stay at I and 2refemngto the documents attached tothe Waiver Request and the Petitionfor
Reconsideration. These documents are not a part of the Srary pleading; even so, we note the lack of merit in
Licensee's argument that the documents showing a business loss for tax purposes would prove its case. Licensee has
a reported ordinary business income loss that is almost equal to non-expenditure deductions for "amortization
expense" and "depreciation." Additionally, Licensee deducted thousands of dollars for "gifts to sponsors,,,
"promotion materials," "selling expenses," and "meals and entertainmenf' on the tax form. Licensee has not shown
how the public interest is served by waiving required annual regulatory fees to permit a regulatee to pay such
discretionary charges. The public interest favors paying the annual regulatory fee. Indeed, if, as Licensie suggests, it
is operating in the zone of insolvency, then under 3l U.S.C. g 3713, it is obliged to pay federal obligations irrit.

t0



and great [and] it must be actual and not theoretical."T6 Licensee must show that the existence of
injury now or in the near future71 dfuectly from the action that the Licensee seeks to enjoin.Ts
Licensee fails to provide any evidence to establish these elements. Moreover, Licensee,s
assertion is one limited solely to "financial harm," which is insufficient to establish imminent
irreparable harm. As the court noted, "[m]ere injuries, however substantial, in terms of money,
time and energy necessarily expended in the absence of a stay, are not enough. The possibility
that adequate compensatory or other corrective relief will be available at alater date, in the
ordinary course of litigation, weighs heavily against a claim of irreparable harm."Te Indeed, if
Licensee succeeds in its petition for reconsideration and it receives a waiver, under 47 C.F-R. $
1.1 160, it may request a refund of the fees paid. Thus, Licensee failed to show any irreparable
harm to warrant a stay.

Licensee offers a one-sentence unsubstantiated assertion that "grant of the stay would not
harm any party; and finally, grantof the stay would be in the public interest since it would
advance the constraints of the Regulatory Fee Order, supra."80 Licensee's brief conclusory
assertion that is a restatement of two factors does not rise to the level of demonstrating Licensee
met its burden. Licensee adds nothing to a restatement of the factors, and we will not speculate to
fill in Licensee's gaps. Our analysis of the first two elements disposes of the Stay,hence we need
not discuss in detail the lack of merit in Licensee's remaining two unsubstantiated claims.8l

'For the reasons stated, we deny Licensee's Stay.If yolhave any questions concerning
this letter, please contact the Revenue and Receivables Operations Group at(202) 418-1995.

Sincerely,

Ffr Jas"onO
' v Acting Chief Financial Officer

76 WisconsinGas Co.v. FERC,758F.2d669,674 (D.C. Cir. 1985).
77 Id.
78 Id.
7e Jobbers, 259 F .2d at 925 .
8o Stryat3.
Et See l|/ashington Gas Co. v. FERC,758F.2d. at674 ("analysis of the second factor disposes of these motions,,);
Price Cap Regulation of Local Exchange Caniers, Rate-of-Return Sharing And Lower Formula Adjustnent, Order,
I 0 FCC Rcd I I 979, 11986'987 ( I 995) ("We need not address petitioners' arguments with respect to each of these
factors, because they have clearly failed to demonstrate that they will suffer ineparable injuryabsent a stay ... and
that a stay would serve the public interest."),

ll
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Anthony T. Lepore, Esq.
Radiotvlaw Associates, LLC
4101 Albemarle Street, NW, Suite 324
Washington, DC 20016-2151

Licensee/Applicant: Higher Calling
Communications, Inc.
Waiver Request: Refund Fiscal Year (FY) 2016
Regulatory Fee (Waiver Financial Hardship - Silent
Station)
Disposition: Denied (47 U.S.C. $ 159; 47 C.F.R. $$
1.1160,1.1166)
Station: KTUG (FM)
Fees: Fiscal Year (FY) 2016 Regulatory Fees

Date Request Filed: Sep. 27,2016
Date Regulatory Fees Paid: 5ep.26,2016
Fee Control No.: RROG l6-00Drc249

Dear Counsel:

This responds to Licensee's Requestr for a refund of $1,075.00, the amount it paid for the
required Fiscal Year (FY) 2016 rcgtilatory fees on the asserted ground that Licensee's station had

been silent since March 16,2016. As we discuss below, Licensee failed to establish that it should
receive a refund on the ground that atthe time the fee was due, the Commission would have
waived payment of the fee because of financial hardship. Hence, we deny the Request.

Background

On September 27,2016, Licensee submitted its Request for a refund of $1,075.00 it paid
for the FY 2016 annual regulatory fee. Licensee asserted its station, KTUG, was 'osilent since

March 16,2016 due to loss of transmitter sitd connectivity and other financial reasons," and that
as of the date of the Request, the station "remains silent ... while attempting to raise capital to
restore licensed operations either through an investor or outright sale of the facility."2

I Letter from Anthony T. Lepore, Esq., Radiotvlaw Associates, LLC, 4101 Albemarle T., NW, Suite 324,
Washington, DC 20016-2151 to Marlene H. Dortch, Secretary, Federal Communications Commission, Attn: Office
of the Managing Director, Regulatory Fee Waiver/Reduction Reques! 445 12th St., S.W'., Rm TW-B204,
Washington, D.C. 205 5 4 (Sep. 27, 20 l6)(Request).
2 Id. at l.



Continuing, Licensee asserted that it is "under financial hardship as a result of its total loss of
revenues, and under 'these circumstances, imposition of the regulatory fees could be an
impediment to the restoration of broadcast service, and it is unnecessary to require a licensee to
make a further showing of financial hardship."'3

Licensee failed to provide any documentation showing its financial condition as of the
due date for payment of the aanual regulatory fee and the consequences from paying the fee.
Moreover, Licensee did not provide copies of the applications filed to request silent status under
a special temporary authority (STA) and an extension, and Licensee failed to update the Request
when Licensee filed its notice of resumption of operations. Even so, the Commission's recoids
show that on March 17,2016, Licensee filed its application to suspend operationsa because of
"Staffing" with the following assertion of fact:

APPLICANT HAS BEEN AWAITING CONSUMMATION OF THE SALE OF
THE SUBJECT FACILITY (SEE BALH-2OI5O826AAN) WHICH HAS BEEN
DELAVED WHILE ASSIGNEE RESOLVES LEASING ISSUES WITH THE
BUREAU OF PARKS MANAGEMENT FOR BROADCAST ATIXILIARY
FACILITIES AND COMPLETES TECHNICAL MODIFICATIONS.
PRINCIPALS OF APPLICANT WHO OPERATED THE STATION COULD
NO LONGER REMAIN IN HUDSON WY TO OPERATE STATION
BECAUSE OF NEW EMPLOYMENT COMMITMENTS. THUS THERE IS NO
STAFFING TO OPERATE THE STATION AS LICENSED, NECESSITATING
TAKING IT SILENT.

Media Bureau approved the request to permit o'FM Radio Station KTUG to remain silent [based
on Licens_ee's] state[ment] that Station KTUG(FM) went silent on March 1.6,2ol6,for staffrng
reasons."S Thereafter, on September 27 ,201 6 (the same day it submitte d its Requesr), Licensel
filed to extend the 5T,{6 also because of "Staffing" with the following justificaiion:

3 Request at l-2, citing Implementation of Section 9 of the Communications Act, Assessment and Collection of
Regulatory Fees for the 1994 Fiscal Year, Memorandum Opinion and Order,10 FCC Picd 12759,12762,t[ I I (sic,
should be'![ 15) (1995).
4NotificationofSuspensionofOperations/RequestforSilentSTA,FCCFileNo.BLSTA-20160317AAW (Mar.17,
2016); see 47 C.F.R. $S 73.1635, 73.1740.
5 Letter from Lisa Scanlan, Assistant Chief, Audio Division, Media Bureau, FCC, Washington, DC 20554 to
Anthony T. Lepore, Esq., Radiotvlaw Associates, LLC,4l0l Albemarle St., NW', Ste324, Washington, DC20016-
2l5l (Apr. 7,2016).
6 Request to Extend STA, FCC File No. BLESTA-20160927AC5 ($ep.27,2016)



JUSTIFICATION FOR EXTENSION OF STA FOR SILENT AUTHORITY

SINCE THE FILING AND GRANT OF THE INITIAL SILENT STA, THE
LICENSEE HAD THE PROPOSED TRANSACTION FOR SALE OF THE
STATION (BALH-2 O 1 5 O826AAN) TERMINATED B Y PROPO SED
ASSIGNEE DUE TO THE TECHNICAL HURDLES ASSOCIATED WITH
DELIVERY OF BROADCAST SIGNAL FROM STUDIO TO TOWEN STfE.

. LICENSEE HAS ENTERED INTO A NEW PURCHASE AGREEMENT WITH
ANOTHER PARTY AND WILL BE FILING A FORM 314 ASSIGNMENT
APPLICATION SHORTTY TO THAT PARTY. IN PREPARATION
THEREOF, THE LICENSEE HAS COORDINATED THE FOLLOWING
EVENTS IN THE PAST 60 DAYS ORDER TO FACILITATE PUTTING THE
STATION BACK ON THE AIR:
1. A NEW STUDIO IS BEING CONSTRUCTED AT 325 W MAIN, STE D.
RTVERTON, U/Y TO HOUSE THE KTUG FACILITIES;
2. PHONE/INTERNET SERVICE TO THE NEW STUDIO WAS
ESTABLISHED MOND AY, 9 126.
3 RURAL INTERNET PROVIDER WIND RIVER INTERNET, RIVERTON,
HAS BEEN RETAINED TO ESTABLISH POINT TO POINT WNPTPSS
LINK BETWEEN THE NEW STUDIO AND TRANSMITTER AiOP
LIMESTONE MOI.INTAIN, WITH WORK BEGINNING g/22.
4. AUTOMATION COMPUTER HAS ARRTVED ON SITE AND IS BEING
INSTALLED.

HIGHER CALLING COMMUNICATIONS IS TAKING ALL STEPS
NECESSARY TO FACILITATE RESUMPTION OF OPERATIONS IN
CONJUNCTION WITH THE E)GCUTION OF AN APA TO SELL THE
ASSETS OF THE STATION TO A THIRD PARTY AND A TBA
AGREEMENT WITH THAT SAME PARTY TO OPERATE THE STATION
(UPON RESUMPTION OF OPERATIONS) PRIOR TO GRANT AND
CONSUMMATION oF THE 3I4 ASSIGNi\4ENT APPLICATION To BE
FILED. FOR THE FOREGOING REASONS, LICENSEE REQUESTS
EXTENSION OF THE EXISTING SILENT STA.

On October 25,2016, Media Bureau granted Licensee's request for an "extension of its STA forcontinuing staffing reasons" until March 16,2017.7 On November l, z0l6,Licensee a notice ofResumption of operations certifuing that it had,.RESUMED opERATIoNs IN
ACCORDANCE WITH LICENSED PAR.AMETERS ON OCTOBER 3I,2Oi_6.'S

7 Lettet from Lisa Scanlan, Assistant Chief, Audio Division, Media Bweau, FCC, Washington, DC 20554 toAnthony T. Lepore, Esq., Radiotvlaw Associates, LLC, 4l0l Albemarle st., NW, ste 324,washington, DC 20015_2l5l (Oct. 16,2016).
8 FCC Form Resumption of operations, Higher calling communications, Inc. (Nov. l, 2016).



Standards

Licensees are expected to know the commission,s rules and procedures,e including those
for paying the annual regulatory fees and for filing a timely and complete requlst for a refund
and a Waiver.

For example, under 47 U.S.C. $ 159 and the Commission's rules, we are required to
"assess and collect regulatory fees"l0 to recover the costs of the Commission,s resulatorv
activities.tr In establishing the reguratory fee program mandated by contressjr;ffi;#"ission
set out the relevant schedules of the annual feeslrand established pro..a"ur", for, *ong rth;; -
matters, payment, waivers, reductions and deferral, refunds, 

"rror.lui*s, and penalties.T+ 
-.---

Specifically, under 47 C.F'R. $$ 1.1160(a) and 1.1166, arefund may be made only under
specific circumstances, e.g., "[dhen no regulatory fee is required o. * 

"*""rsive 
fee has beenpaid" or "[w]hen a waiver is granted in accordan"L *ittr 5 1.1166."15 UnJer 91 Jl66,fees rnay

be waived, reduced or deferred in specific instances, on a-case-by-case basis, where good cause
is shown and where waiver, reduction or deferral of the fee wouid promote tire public interest.16

As to a waiver, the Commission recognizes that in certain instances, payment of a
regulatory fee may impose an undue financial hardship upon a licensee, *a it may be waived,
reduced, or deferred upon a showing of good causelT anda finding that'theprruti"int"r"rr*lii u.
served thereby'r8 The applicant hasitt" ULa"r, of demonstrating a-waive, i, *urr*t. i,i; i.i.','iiu,
special circumstances warrant a deviation from the genglal rule, here to collect the regulatory
fee, and that the deviation will serve the public interest.2o

e 47 C.F .k $ 0.406; see Life on the way communications, Inc., Forfeiture order 30 FCC Rcd 2603, 26ou20l 5).t0 FY 2012 Fee order; see also e.g., Asiessment and collection of Iiegulatory Fees for Fiscal year 2 0ll, Reportand Order, 26 FCC Rcd 108 12 e}tt) (20 I I Regulatory Fee Orde).It 47 u.s.c. g rsg(a)(t);47 c.F.R. $ l.l15t.
t2See47 C.F.R. $ l.lt5l.
t3 See e.g.,47 C.F.R. $ 1.1 154.
ta See 47 C.F.R. Part l, Subpart G.
15 47 C.F.R. g l.l 160(a)(l) e Q).
16 47 !l.F.R. $ 1 . 1 166 ("fees established by sections l.ll52 through l l l56 may be waived, reduced or deferred inspecific instances, on a case-by-case basis, where good cause is Jo*, and where waiver, reduction or deferral ofthe fee would promote the public interest.,'); d 47C.F.R. S 1.3.
t7 47 C.F.R. $$ 1.3, 1.1166.
t8 47 U'S.C. $ 159(d); 47 C.F.R. $ l.l 166. see also Implementation of Section g of the communications Act,
Assessment and Collection of Regulatory Fees for the 1994 Fiscal Year, Report and order, g Fcc Rcd 5333, 5344(1994)' recon' denied, l0 FCC P.cd 12759 (1995) (1994 Report and order)i YAIT Radio u. FCC,4tB F.2d,1153,
I i59 (D.c. ct. 1969); Northeast cellular Telephine co. i. FCC, BgT F.zd fi64,u 66 (D.c. cir. 1990) (Northeast
Cellular).
te Tucson Radio, Inc. v. FCC,4S2F.2d 13g0, 13g2 (D.C. Cir. t97l).
20 Northeast Cellular, 897 F.2d at 1166.



47 C.F.R. $ I .1 166 provides the procedure for seeking relief from paying the annual
regulatory fee, i.e.,

The fees established by sections t.ll52 through l. I 156 may be waived, reduced
or deferred in specific instances, on a case-byjcase basis, *Lrr. good cause is
shown and where waiver, reduction or deferral of the fee would iromote the
public interest.

Specifically, an applicant must show extraordinary and compelling circumstances that
outweigh the public interest in recouping tle Commission's regulatory 

"o-rtr.r, 
Tt; **i,|.f-*sufficient showing of financial hardship"22 is more that "[m]eL ailejations or documentation of

'financial loss, standingalone- tllt tisl incumbent upo, .u"L rlgulateJto futiyao",r,oent its
financial position and show that it lacks sufficient hmds to pa/the regutffi fee and to maintain
its service to the public."23 Thus, to establish a basis for waivir prediJated on financial nrra, tt 

"regulatee must provide financial documents including, €.g., alicinsee's balance sheet and piofit
and loss statement (audited, if available), 

1 gash flow projection for the next twelve months (with
an explanation of how calculated), a list of their officers and their individual compensation,
together with a list of their highest paid employees, other than offrcers, and the amount of their
compensation, or similar information. On this information, the Commission considers on a case-
by-case basis whether the licensee met the standard to show the station lacks sufficient funds to
pay the regulatory fee and maintain service to the public.2a

Discussion

The Commission has narrowly interpreted its authority to grant waivers and deferrals to
require a showing of compelling and extraordinary circrrrystances that outweigh the public
interest in t"e6"ping the Commission's regulatory costs.25 In that context, u..r""m"iJrri,frb*ing
of financial hardship"26_ is 19re than "[m]Jre allegations or documentation of financial loss,
standing alone," rather "it [is] incumbent upon each regulatee to fully document its financial

2t I994 Report and order, g FCC Rcd at 5344ll29;Phoenix Broadcasting, Inc. stations KSWD and KpFN Seward,Alaskq Memorqndum opinion and order,lS FCC Rcd..26464,26446,u1s-o (zoog) (,,Fee relief may be granted
based on asserted financial hardship, but only upon a documented showing that payment of the fee wiil adiersely
impact the licensee's ability 

19 
t"ry9 the public. ... [I]n the absence of a do-cumenir'J;h;*;il;f insufficient tunds topay the regulatory fees, [applicant] has not made a compelling showing that overrider tf," puifi" interest in the

Commission's recouping the costs of its regulatory actiVities.;).
22 Fy 1994 Mo&o, l0 Fcc Rcd at 12761:62,n B.
23 Id.
24 Id. 1994 Report and order, g FCC Rcd at fi44 n29; Phoenix Broadcasting, Inc. stations KSWD and KpFN
seward, Alaska, Memorandum opinion and order, I 8 Fcc Rcd. 26464, Ve[-la,m s-o tiooij (..Fee relief may begranted based on asserted financial hardship, but only upon a documented stro*ln! tnat ir"v-"rt of the fee will
adversely impact the licensee's ability to serve the public. ... [I]n the absence ora oo"um"nted showing of
insufficient funds to pay the.regulatory fees, [appliiant] has n-oi made a compelling showin! that overrides thepublic interest in the Commission's recouping the costs of its regulatory activitiesl,). "
25 Establishment of a Fee Collection Progiamlo Implement the Frovisilns of the cons,olidated omnibus Budget
Reconciliation Act of 1985, Report and order,.2 FCC Rcd g47,ffi70,88 (1987); a."ipit.r iommunications, Inc.,Memorandumopinionandorder,16FCCRcd 18239, 1824,n8Q001)(waiveipredicateJonfinancialneedmust
show impact of regulatory 

fee will affect regulatee's ability to serve the pubtic;.
26 Fy tgg4Mo&o;|}FCCRcd atl276t-62,n:t:.. ' r--'--/'



position and show that it lacks sufficient funds to pay the regulatory fee and to maintain itsservice to the public."27

Financial documentation to present a "financial hardship"28 include s, €.g.,a licensee,s
balance sheet and profit and loss statement (audited if available), a cash flow projection for thenext twelve months (with an explanation of how calculated), a list of their officers and theirindividual compensation, together with a list of their highest paid employees, other than of,ficers,
and the amount of their compensation, or similar infoniation. pertinent io stations that file apetition to go dark or to become silent, as is set forth at 47 c.F.R. S l3.nqo(a)(4), the
Commission opined that such petitions o'are generally based on financial frrrarfiipi* *6"[u]nder th[ose] circumstances, imposition oithe regulatory fees could be an impediment to therestoration of broadcast service,- and it is unnecess*y,o require a licensee to make a further
showing of financial hardship."3o Licensee did not establish that these ci;;d{r"";;, ]rJp'r.r.r,
and applicable.

Moreover, a waiver of the Commission's rules is appropriate only if special
circumstances warrant deviation from the general rule, and suc-h deviation wiit serve the public
interest.3l In demonstrating whether a waiver is warranted, the burden ofproof ."sts with thepetitioner.32

Licensee did not cany its burden set forth at 47 C.F.R. $ l.l 166 to demonstrate that on ,.acase-by-case" it has shown 'l8pod cause" and that the "waiver Jof *re requireJ fee] would
promote the public interest."33 Instead, Licensee asserts only that its station was silent ..due toloss of transmitter site connectivity and other financial reasons and [it] remains silent ... while
attempting to raise capital to restore licerrsed operations either through uo io.r,,.rto, or outright
sale of the facility." There are three problems with Licensee,s approich.

First, Licensee's assertion in its Request that it sought silent stafus because of financial
hardship is contradicted by Licensee's appiication for the ira *a the extension. Licensee
3j::{tqll both applications that it had stbfiingproblems, r.e., "pRINCIPALS oF APPLICANT
WHO OPERATED THE STATION COULN NO LONGER REMAIN ... TO OPERATE
STATION BECAUSE OF NEW EMPLOYMENT COMMITMENTS. THUS THERE IS NOSTAFFING TO OPERATE THE STATION AS LICENSED."31

2? Id.
2E^Fy 1994 Mo&o, to FCC Rcd at 12761-62,\ 13.
2e l0 FCC Rcd at 12762n $.
30 Id.
31 Northeast Cellular Telephone Co. v.
32 Tucson Radio, Inc. v. FCC,452F.2d
33 47 C.F.R. $ Lt 166.

FCC, 897 F.2d 1t64, I I66 (D.C. Cir. 1990); 47 C.F.R. $ 1.3.
1380, 1382 (D.C. Cir. l97t).

3a Each application included Licensee's certification, '_I_hgreby certify that the statements in this application are true,complete, and correct to the best of my knowledge and belief, and are made in good faith. I acknowtedge that all
certifications and attached Exhibits are considered material representations." Firthermore, each application
91n_9in9{ttre following warning, "IVILLFUL FALSE STATEMENTS ON THIS FORMARE PUNISHABLE ByFINE AND/OR IMPRISONMENT (U.S. CODE, TITLE l8-, SECTION 1001), AND/OR REVOCATION OF ANysrATIoN LICENSE oR CONSTRUCTION PE_RMlr g.d. cooe, TITLE az, sncrroN 312(a)(t)),AND/oR
FORFEITURE (U.S. CODE, TITLE 47, SECTION 503i."



Second, Licensee failed to include with either the application to go silent or the Request
any financial documentation showing it lacked funds sufficient to pay the FY 2016 regulatory fee
and to maintain its service to the public.3s It is not enough merely io assert silent status,
especially because Licensee's request to be silent was for reasons unrelated to financial
hardship.36Inherent in the Commission's statement that "it is unnecessary to require a licensee to
make afurther showing of/inancial hardship (emphasis added),"37 is the understanding that the
applicant's petition to go dark (silent) was (a) filed because of financial hardship and (b)
supported by full documentation of its financial position that met the Commission's relevant
standards. Plainly, in order for it to be unnecessary to require afurther showing, the applicant
must have made avalid prior showing of the requisite financial information. Here, Liiinsee,s
reason for going'silent was because of a staffing problem, not financial hardship. In the light of
the applications for STA and an extension, Licensee's Request is misleading.3s Moreorr"r,
because each waiver is considered on a case-by-case basis, the financial infoimation must be
relevant to the current request for a waiver of the fee and it must be sufficient to demonstrate
compelling and extraordinary circumstances that outweigh the public interest in recouping the
Commission' s regulatory costs.3e

Third, on November 1, 2ll6,Licensee notified the Commission that it "resumed
operations in accordance with licensed parameters on October 31,2016,-40 and thereby
conclusively rebutted Licensee's unsupported assertion inits Request that"impositionof the
regulatory fees could be an impediment to restoration of broadcast service."4l

Licensee's unsupported assertions in the Request are soundly contradicted by its
certifications in the applications for an STA and an extension, as well as the notice of resumed
operations. Moreover, Licensee fails to establish good cause or demonstrate that the public
interest is served by waiving the fee. We deny the Request.

If you have any questions conceming this letter, please contact the Revenue and
Receivables Operations Group at (202) 41 8 - 199 5 .

35 10 FCC Rcd at 12761-62n B.
36 The FCC Form to request silent stafus includes in the section, "Reason for going silent" five categories, 1.e.,
Technical, Financing, Staffing, Program Source, and Other. In this matter, Licensie selected,,Staffirg,,, ana ii aia
not state in the reason that it was experiencing financial hardship.
37 lo FCC Rcd at 12762n $.
38 47 C.F.R. $ 1.65 "Each applicant is responsible for the continuing accuracy and completeness of information
furnished in a pending application ...."
3e 9 FCC Rcd at fi44n29.
a0 Resumption of Operations (Nov. 1,2016).
at Request at l-2.

Sincerely,

Chief Financial Officer



FEDEHAL COMMUilJICATIONS COMMISSION
, Washington, D. C. 20SS4

JUN 5 20,t7
OFFICE OF
MANAGING DIRECTOR

John Di Meo, President
J&JBroadcasting, Inc.
KAPS-KBRC Radio
Post Office Box 250
Mount Vernon, WA 98273

Licensee/Applicant/Debtor: J & J Broadcasting,
Inc.
Waiver or Reduction Request: Financial Hardship
Disposition: Denied
Stations: KAPS and KBRC
FRN: 0020597696
Fee(s): Fiscal Year (FY) 2016 Regulatory Fees
Fee Control No.: RROG-16-00016220
Date Filed: Sep. 19, 2016
Date Regulatory Fee Paid: 5ep.22,2016

Dear Mr. Di Meo:

This responds to Licensee's Requesll for a waiver or reduction of the required Fiscal
Year (FY) 2016 regulatory fees it paid for call sign stations KAPS and KBRC o, th. grounds of
financial hardship. As we discuss below, we deny the Requesl because Licensee doeJnot show
that it lacks sufficient funds to pay the regulatory fee and to maintain its service to the public,2
and as such, Licensee fails to demonstrate good cause and that the public interest is served in
granting a waiver.

I Letter from John Di Meo, President, J & J Broadcasting, Inc., P.O. Box 250, Mount Vernon, WA9g273 to
Marlene H. Dortch, Secretary, FCC, Attn: Office of Managing Director, Regulatory Fee Waiver/Reduction Request,
445 l2th St., SW, Room TW-B204, Washington, DC ZOs+l (iep. 14,2016) (Requist)withAffidavit of John Di
Meo (Affidavit), J & J Broadcasting Inc Balance Sheet (Aug. 31, 2016) (Balanci She'et),J & J Broadcasting Inc
Profit & Loss (Sep. 2015 through Aug. 2016) (P&L), and J & J Broadcasting Inc 12 tUo nudget Oct l6 - Sep 17
(Cash Flow).
2 Implementation of Section 9 of the Communications Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, Report and Order, g FCC Rcd 5333, 5344,n29 Og94), recon. granted inf,art,l0 FCC Rcd
12759 (1995); Phoenix Broadcasting, Inc. Stations KSWD and KPFN Seward, Alaska, Memorandum Opinion and
Order, 18 FCC F.cd26464,26446,1J.115-6 (2003) ("Fee relief may be granted based on asserted financiai hardship,
but only upon a documented showing that payment of the fee will advirsely impact the licensee,s abiiity to ,.rr" ih.
public. ' . . [I]n the absence of a documented showing of insufficient funds to pay the regulatory fees, [applicant] has
not made a compelling showing that overrides the public interest in the Commisiion,s ricouping the ctits of its-
regulatory activities.").



Background

On September 14, 2016, Licensee requested, in the alternative, a "[w]aiver or [r]eduction
of [its] [r]egulatory [f]ees for 2Ol7 ."3 Licensee included an Affidavil and two copies each of its
Balance Sheet, P&L, and Cash Flow.a Inits Requesf, Licensee asserts it "suffered from
declining revenue this past year and it is proving increasing difficult to maintain a positive cash

flow."S Licensee adds it is "family owned"6 with "limited resources," and that this is the "first
and only time [Licensee] requested a waiver or reduction in fees."7 Licensee paid the fees for
both stations, but did not submit a request for refund under 47 C.F.R. $ 1 ' 1 160'

Standards

The Commission recognizes that in certain instances, payment of a regulatory fee may

impose an undue financial hardship upon a licensee, and it may be waived, reduced, or deferred

.rpon u showing of good causes and a finding that the public interest will be served thereby.e The

applicant has the burden of demonstr ating awaiver is warrante d,to i.e., that special circumstances

warrant a deviation from the general rule, here to collect the regulatory fee, and that the deviation
will serve the public interest.ll

Specifically, an applicant must show extraordinary and compelling circumstances that

outweigh the public interest in recouping the Commission's regulatory costs.12 The required

"sufficient showing of financial hardship"l3 is more that "[m]ere allegations or documentation of
financial loss, standing alone," and "it [is] incumbent upon each regulatee to fully document its
financial position and show that it lacks sufficient funds to pay the regulatory fee and to maintain
its service to the public."la Thus, to establish a basis for waiver predicated on financial need, the

regulatee must provide financial documents including, €.g., d licensee's balance sheet and profit

3 Request.
4 Id. at l.
s Id.
6 Indeed, John R. Di Meo and Julia Di Meo, husband and wife, are the only shareholders. See FCC 323, Ownership
Report for Commercial Broadcast Stations, File No. BOA 2015 1027 AFH (Oct. 21, 2015).
? Id.
8 47 c.F.R. $ 1.3.
e 47 U.S.C. gl59(d); 47 C.F.R. $ l.l166. See also Implementation of Section 9 of the Communications Act,
Assessment and Collection of Regulatory Fees for the 1994 Fiscal Year, Report and Order,9 FCC Rcd 5333, 5344

(1994),recon. denied,l0 FCC Rcd 12759 (1995) (1994 Report andOrder);I{AIT Radiov. FCC,4l8 F.2d 1153,

ll59(D.C. Cir. 1969); NortheastCellularTelephoneCo.v. FCC,897F.2d1164,1166 (D.C. Cir. 1990) (Northeast

Cellular).
10 Tucson Radio, Inc. v. FCC,452F.2d 1380, 1382 (D.C. Cir. l97l).
tt Northeast Cellular, 897 F.2d at 1166.
t2 t 994 Report and Order, g FCC Rcd at fi44 n 29; Phoenix Broadcasting, Inc. Stations KSWD and KPFN Seward,

Alaska, Memorandum Opinion and Order,18 FCC Rcd26464,26446, 'Ttl5-6 (2003) ("Fee relief may be granted

based on asserted financial hardship, but only upon a documented showing that payment of the fee will adversely

impact the licensee's ability to serve the public. ... [I]n the absence of a documented showing of insufficient funds to

pay the regulatory fees, [applicant] has not made a compelling showing that overrides the public interest in the

Commission's recouping the costs of its regulatory activities.").
t3 FY 1994 MO&O, l0 FCC Rcd at 12761-62,n 13.
t4 Id.



and loss statement (audited, if available), a cash flow projection for the next twelve months (with
an explanation of how calculated), a list of their officers and their individual compensation,
together with a list of their highest paid employees, other than officers, and the amount of their
compensation, or similar information. On this information, the Commission considers on a case-
by-case basis whether the licensee met the standard to show the station lacks sufficient funds to
pay the regulatory fee and maintain service to the public.ls

Discussion

Licensee did not meet its burden of demonstrating compelling and extraordinary
circumstances that a waiver would override the public interest that the goveilrment should be
reimbursed for the Commission's regulatory action.16 Licensee asks for a waiver or reduction of
the regulatory fees for two stations it paid on September 22,2016; however, Licensee does not
ask for a refund, which is necessary under 47 C.F.R. $ 1.1 160.17 Although that is a relevant
defect in Licensee's submission, our disposition makes it unnecessary to discuss that oversight.

Licensee provided a Balance Sheet, P&L, and Cash Flow, which is much of the financial
documentation necessary to review and decide a request to waiver or reduce the regulatory fees
for one or both stations; however, Licensee did not explain the impact of the fee on each
station.r8 Moreover, Licensee failed to explain how the Cash Ftoi was calculated or to provide a
list of its officers and their individual compensation.le Salary and compensation information is
always relevant to our determination, and here especially because the total salary expenditures is
about 60%o of income. We expect Licensee to explain whether it paid its officers, and if so, how
much. In addition, Licensee should have explained in detail several other entries. For example,
the Balance Sheet reports retained earnings,2o the amount of which is available to pay liabilities,
shareholders, capital improvements, or annual regulatory fees. Also, Licensee reports on the
P&L artd Cash Flow interest only payments towards a loan, but Licensee does not show any
payment toward the principal amount. Further, Licensee fails to include information relating the
described business loan liability with the corporate assets. Moreover, on the P&L and. Cash
Flow, Licensee reported expense payments for management overrides. Licensee does not explain
or define the term, management override, so we will apply the common definition that a
management override is an action by management to ovemrle normally accepted accounting
policies or procedures for an illegitimate purpose or with the intent of personal gain.2r The tirm
commonly refers to fraudulent actions, and without any explanation as to what policies or
procedures were (and will be based on the projected payments on the Cash Flow) overridden or
the purpose for projecting that expenditure into the following year Licensee fails to persuade us
that the expense is necessary or even appropriate. Furthermore, Licensee should have furnished a
detailed explanation of the expenditure because Licensee's Cash Flow projects an increase in

ts Id.
t6 Id., 1994 Report and Order, g FCC Rcd at 5344.
17 47 C.F.R. $ 1.1160 "((a) Regulatory fees will be refunded, upon request, only in the following instances: * x * (3)
When a waiver is granted in accordance with $l.l166.").
t8 FY 1994 MO&O,10 FCC Rcd at 12761-62,n B.
te Id.
20 Balance Sheet.
2t See e.g.,
htp://www.aicpa.org/ForThePublic/AuditCommitteeEffectiveness/DownloadableDocuments/achilles*heel.pdf.



management overrides even as Licensee expects reductions in most expenses and an increase in
income. Furthermore, Licensee did not explain the significant expense under the ambiguous
label, "agy commission." We also note that Licensee claimed as expenses depreciation and
amortization, which routinely, do not involve payment of money from income received. Finally,
the financial documentation does not show that Licensee's payment of the regulatory fees has

altered service to the public on either or both stations. We are left to speculate the extent to
which the claimed corporate losses on the consolidated financial documentation apply to the two
stations and the impact on each station's operations. Overall, Licensee has questionable or
unexplained expenditures for depreciation, arnortization, "agy commission," and o'management

override," and significant retained earnings. As such, Licensee failed to establish a case of
financial hardship for both stations and sho\ P2 compelling and extraordinary circumstances
outweigh the public interest in recouping the Commission's regulatory costs.23 Licensee having
failed to establish 'ogood couse" and that the action would "promote the public interest," we deny
the Request.

If you have any questions concerning this letter, please contact the Revenue and
Receivables Operations Group at (202) 41 8- I 995.

Kathleen H
Chief Financial Officer

22 Tucson Radio, Inc. v. FCC, 452F.2d 1380, 1382 (D.C. Cir. 1971).
23 See Bartholdi Cable Co., Inc. v. FCC, I 14 F.3d 274,280 (D.C. Cir. 1997) ("petitioner . . . has the 'burden of
clarifring its position' before the agency."). See also 47 C.F.R. $ 1.65 (An applicant is responsible for the
continuing accuracy and completeness of information furnished.).

Sincerely,
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John C. Trent, Esquire
Putbrese Hunsaker & Trent, P.C.
200 South Church Street
Woodstock, Virginia 22664

Licensee/Applicant/petitioner: John C.
Trent, Acting Receiver
Request: Petition for Reconsideration
Station: WDEK (AM)
Disposition: Dismissed and Denie d ((47
U.S.C. $$ 159, 405:47 C.F.R. gg 0.401, 1.3,
1.7, 1.65, l. 106, t.l 157(c)(l), l. I 160,
l. I 161, 1.1164, l.1166, l. t g10)
Request for Exemption from Fiscal year
(FY) 2011 Regulatory Fee
Date of payment: Delinquent
Fee Control No.: RROG l l-00014052

Dear Counsel:

This responds to a Petition for Reconsideration (Petition)l from John C. Trent, Acting
Receiver of Radio Station WDEK (AM) (Petitioner), seeking reversal of the Chief Financial
Officer (CFO's) October 2l,20ll letter (Dismissal2) dismissing Petitioner's August lg,20ll,
request for an exemptioa of the Fiscal Year (FY) 201I regulatory fee owed for radio station
WDEK (AM) (Request3). The Petition, not filed in u."orJ*ce with the Commisison,s rules,4
asserts the "decision to deny the waiver .. . is totally inconsistent with past precedent,, and that
that an "error occurred in the evaluation of the requisite waiver ... thaf ... must be reversed,
based upon Melody Musicl,Inc. v. FCC,345F.2d730 (D.C. Cir. 1965)1."5 As we discuss below,

I John C. Trent' Acting Receiver WDEK (AM)t Lexington, SC, Request for Exemption of 201I Regulatory Fee, Fee
No.: RROG 11-00013754, Facility ID No. 72A55, To: Chief Financial Officei, Ofhce of Managing Directlr,
Petition for Reconsideration (Nov. 21, 201 l) (Petition) with Exhibit l, Branch Banking and Truit -ompany ,.
Peregon Communicatigls, In1., et al, (S.C., Cty o[Lexington C/A No. 2007-Cp -32-275g), Supplementil Cirder,
Deficiency Requested (Jun. 17, 2010), Exhibit 2,Letter from Mark Stephens, Chief Financial'dfficer, FCC,
Washington, DC to John C. Trent, Esq., Putbrese Hunsaker &Trent,P.C.,200 South Church St., Woodstock, VA
22664 (Mar.18, 201l).
2 Letter from Mark Stephens, Chief Financial Officer, FCC, Washington, DC 2a554 to John C. Trent, Esquire,
Putbrese Hunsaker & Trent, P.C., 200 South Church St., Woodstock, VA 22664 (Oct. 2l,2Ol1) (Dismissal Letter;.3 Letter from John C. Trent, Law Offices of Putbrese Hunsaker & Trent, P.C., 200 South Church St., Woodstock,
Y422664 to FCC, Office of the Managing Director, 445 12t- St., S.W., Room l-4625, WashingtonDC20554,
Facsimile No. (202 418-7869 (Aug. 19, 201 t)(Request).
447 C.F.R. $$ 0.401, 1.7,1.44.1.106(i), and 1.1166.
s Petition at 2.



we dismiss and deny the Petition because it was not filed with the Commission,6 the petitioner is
delinquent in paying fees owed to the Commission,T and the Petitioner has not established
grounds for reconsideration.s

Backgrountl

On August 19, 201l, Petitioner sent the Request by facsimile and email a letter to the
Office of the Managing Director seeking "a waiver of the annual FY 201 I regulatory fee .., for
the Station [WDEK (AM)]" on the assertion that "[u]nder ... Section LI rcZ(q fof Title 47,
Code of Federal Regulations], duly appointed public officials are fee exempt [and i]n addition to
being a duly appointed South Carolina State Officer of the Courts, the Stati,onl being in the
nature of a Receivership, is in financial hardship."e Petitioner added, the Commission ,,has
granted waivers of the fees due to financial hardships on numerous occasions.,,l0 petitioner,
however, did not either pay the fee or file a separate petition to defer payment due to financial
hardship, supported by documentation of the financial hardship. Finally, petitioner asked,,that
any late penalty be waived and ... that the Commission does not associate a ,red-light,
designation with the Station."ll

On October 21, 2011, the CFO, acting on delegated authority, dismissed the Request
because Petitioner failed to (a) include documentation to support the request that petitioner
"qualif[ies] as a government entity [under 47 C.F.R. $ l.l 162(b)]" and (b) pay the fee or file a
petition to defer payment due to financial hardship, supported by documeriution of the financial
hardship as is required by 47 C.F.R. $ 1.1166(c). The Dismissainotified petitioner the Fy 20l l
regulatory fee plus the 25 percent penalty was due within 30 days from the date of the letter. The
Dismissal warned:

If you fail to pay the full amount due by that date, interest and applicable
additional penalties required by 31 U.S.C . 5 3717 will accrue from the date of this
letter, and under the law,12 the Commission will initiate collection proceedings.

Because you are delinquent in paying the FY 2011 regulatory fee, a debt owed the
United States, under 47 C.F.R. $ 1 . 1910, the Commission will withhold action on
any application filed or pending, and if the debt plus the accrued penalty is not
paid, or other satisfactory arrangements are not made,any application dled or

6 47 C'F.R. $$ 0.401. ("The Commission maintains several offices and receipt locations. Applications and other
filings not submitted in accordance with the addresses or locations set forth below will be returned to the applicant
without processing. when an application or other filing does not involve the payment of a fee, the app.op.iat" nring
address or location is established elsewhere in the rules for the various fypes of submissions made to the
Commission'"), 1.7 ('Unless otherwise provided in this Title, by Public Notice, or by decision of the Commission orof the Commission's staff acting on delegated authority, pleadings and other documents are considered to be filedyir! ft: Commission upon their receipt at the location designated by the Commission.',).
7 47 u.s.c. gg ls9(c)(2), a05(a);47 C.F.R. gg l.l164(e), Itrct6i,l.l9l0.
8 47 c.F.R. gg 0.445(e), Llo6.
e Request.
IO Id.
n ld.
t2 See 47 C.F.R. $ 1.1901, et seq.



pending may be dismissed. Moreover, the Commission may collect amounts due
by administrative offset. I 3

(Footnotes in original.)

On November 21,2011, Petitioner submitted to the CFO this Petition asserting (a)
Petitioner is "a duly appointed agent of the Courts of the State of South Carolina,,, tUitfre
Dismissal "is totally inconsistent with past precedent in matters pertaining to licensees who are
bankrupt and or are in receivership," and (c) "[t]here is absolutely no difference between the
Hagan situation [March 18,2011, letter granting a waiver request] and in this . . . matter.,,l4

Standards

Under 47 C.F.R. $ L 106(i), "Petitions for reconsideration ... shall be submitted to the
Secretary, Federal Communications Commission, Washington, DC 20554, by mail, by
commercial courier, by hand, or by electronic submission through the Commission,s blectronic
Comment Filing System or other electronic filing system (such as ULS). Petitions submitted only
by electronic mail and petitions submitted directly to 

-staff 
without submission to the Secretary

shall not be considered to have been properly filed."ls The Commission maintains different
offices for different purposes, and persons filing documents with the Commission must take care
to ensure that they file their documents at the correct location specified in the Commission's
Rules.r6 A document isfiled with the Commission upon its receipt at the location designated by
the Commission,lT and applications and other filings not submitted in accordance with the
correct addresses or locations will be returned to the filer without processing.l8

Under 47 C.F.R. $ I .106(d), a petition for reconsideration must "state with particularity the
respects in which petitioner believes the action taken by ... the designated authoiity shouldte
changed,"le and-the petition must identify a material erior, omission or reason warranting
reconsideration.2o Furthermore, under subsection I .106(p), the Commission may dismiss-or deny
a "Petition[] for reconsideration of a Commission action that plainly do[es] not warrant
consideration by the Commission" on one or more of the non-exclusive listing of examples.

The filing of a petition for reconsideration does not "excuse any person from complying
with or obeying any order, decision, report, or action of the Commission, or operate in any 

- -
manner to stay or postpone the enforcement thereof, without special order of the Commission,,2l
and it "will not relieve licensees from the requirement that full and proper payment of the

13 47 C.F.R. $ l.l9l2.
14 Petition at l-2.
ts 47 C.F.R. $ 1.106(D. See also 47 C.F.R. $ I .l 159(b) ("Petitions for reconsideration . . . submitted with no
accompanying payment should be filed with the Secretary ....,,).
16 47 c.F.R. g o.4ol.

'7 42 c.F.R. $ 1.7
t8 47 C.F.R. $ 0.401.

'e 47 C.F.R. $ 1.106(d)(l).
20 47 c.F.R. $ Llo6(dx2).
2t 47 U.s.c. g aos(a).



underlying fee payment be submitted, as required by the-Commission's action, or delegated
action, on a request for waiver, reduction or deferment.,,22

In establishing the regulatory fee program mandated by Congress,23 the Commission set
out the relevant schedules of the annual fees and the established procedures for, among other
matters, p-ayment, waivers, reductions, and deferral, payment, refunds, error claimr, und,
penalties.2a

Pertinent to the waiver provision at 47 lJ.S.C. $ 159(d), the Commission recognized that
in certain instances, payment of a regulatory fee may impose an undue financial harditrip upon a
licensee, and it may be waived, reduced or defemed, but only upon a showing of good cause anO
a finding that the public interest will be served thereby.2s An applicant must ihow compelling
and extraordinary-circumstances that outweigh the public interest in recouping the Commission,s
regulatory costs.26 In an appropriate situation, fee rilief may be based on u "riffi.ient showing of
financial hardship;"27 however,"[m]ere allegations or documentation of financial loss, standin!
alone," do not sufftce and "it [is] incumbent upon each regulatee to fully document its financial
position and show that it lacks sufficient funds to pay the regulatory fee and to maintain its
service to the public."28 Thus, to establish a basis for waiveipredicated on financial need, the
regulatee must provide financial documents including, €.g., dlicensee's balance sheet anj profit
and loss statement (audited, if available), a cash flow projection for the next twelve months lwith
an explanation of how calculated), a list of their officers and their individual compensation,
together with a list of their highest paid employees, other than officers, and the amount of their
compensation, or similar information. On this information, the Commission considers on a case-
by-case basis whether the licensee met the standard to show the station lacks sufficient funds to
pay the regulatory fee and maintain service to the public.2e

22 47 C'F.R. $ 1.1167(bx2)("The filing of apetition for reconsideration or an application for review of a fee
determination will not relieve licensees from the requirement that full and propii payrnent of the underlying fee
payment be submitted, as required by the Commission's action, or delegated action, on a request for waiveE
reduction or deferment. . .. If the fee payment should fail while the Commission is considering the matter, the
petition for reconsideration or application for review will be dismissed."); see Implementatiori of Section 9 of the
Communications Act, Assessment and Collection of Regulatory Fees for Fiscal iear 1994, Report and Order, g
FCC Rcd 5333,5346, fl35 (1994), recon. grqnted inpart,l0 FCC Rcd 12759 (1995) (Fy tggz R&O) (,1hefiting
of a petition for reconsideration will not toll th[e] 30-day period."). See 47 C.F.R. $ i . i f O+(e) (,,Any pending or
subsequently filed application submitted by a party will be dismissed if that parry ii aeterminea to be'delinqient in
paying a standard regulatory fee or an installment payment. The application may be resubmitted only if
accompanied by the required regulatory fee and by any assessed penalty payment.,,).
23 See47 C.F.R. S l.l15l.
2a See 47 C.F.R. Part 1, Subpart G.
25 47 lJ.S.C. $ 159(d); 47 C.F.R. $ L1166 ("The fees ... may be waived, reduced or deferred in specihc instances,
on a case-by-case basis, where good cause is shown and where waiver, reduction or deferral of the fee would
promote the public interest."). FY I 994 R&O, 9 FCC Rcd at 5344 I29.
26 Id.
27 Implementation of Section 9 of the Communications Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, Memorandum opinion and order,l0 FCC Rcd12759,l276l-62,tT l3 (19i5) (Fi lgg4 MO&o).28 Id.
2e Id.



As set forth in 47 C.F.R. $ 1.65, "[e]ach applicant is responsible for the continuing
accuracy and completeness of information furnished in a pending application ... whenev.r th.
information furnished in the pending application is no longer substantially accurate and complete
in all significant respects, the applicant shall promptly as possible and in any event within 30
days ... amend the application .. . so as to furnish such additional or corrected information ... .,,

Concerning payment, Congress mandated certain sanctions to promote timely and
complete payment. Enforcement sanctions at 47 U.S.C. $ 159(c) provide for the automatic
assessment of a25 percent penalty, amandate that the Commissionoomay dismiss any
application or other filing for failure to pay in a timely manner any fee or penalty under this
section," and direction that "[i]n addition to or in lieu of the penalties and dismissals .. . the
Commission may revoke any instrument of authorization held by an entity that has failed to
make payment of a regulatory fee Coresponding Commission rules are set out at 47
C.F.R. $$ 1'1 157 and 1.L164, i.e., "[a)yry late filed regulatory fee payment will be subject to the
penalties set forth in section 1.1164,'.'3t which includes '0a25 percent penalty of the amount of the
fee ... not paid-in a timely manner,"32 dismissal of "the delinquent payor's pending
applications,"33 and dismissal of "[a]ny pdnding or subsequ.nity fit.dapplilation.;tra

An application, "includes in addition to petitions and applications elsewhere defined in
the Commission's rules, any request, as for assistance, relief, declaratory ruling, or decision, by
the Commission or on delegated authority."" Under the Commission's procedures, "[a]n
application (including a petition for reconsideration or any application for review of a fee
determination) ... will be examined to determine if the applicant has paid the appropriate
application fee, appropriate regulatory fees, is delinquent in its debts owed the Commission, or is
debarred from receiving Federal benefits (see, e.g., 3 I CFR 285.13;47 CFR part l, subpart p).,,r0
Furthermore, "[a]pplications by any entity found not to have paid the proper application or
regulatory fee will be handled pursuant to the rules set forth in 47 CFR part l, subpart G.,,37
Additionally, "[a]ction will be withheld on applications, including on a petition for
reconsideration or any application for review of a fee determination, or requests for authorization
by any entity found to be delinquent in its debt to the Commission (see $ 1. 1901(i))38 . . . If a
delinquency has not been paid or the debtor has not made other satisfactory arrangements within
30 days of the date of the notice provided pursuant to paragraph (bX2) of this section, the
application or request for authorizatiottwill be dismissed."3e Hence, consistent witlt 47 U.S.C. $
159(c)(2) and47 C.F.R. $$ 1.1164,1.1166, and 1.1910, when an applicant for relief is delinquent

3047 u.s.c. g 159(c).
3r 47 c.F.R. g l.l ls7(c)(l).
32 47 C.F.R. S l.l 164.
33 47 c.F.R. g l.l l6a(c).
34 47 C.F.R. g 1.1 l6a(e) accord 47 C.F.R. $ t.tt67(b)e)
35 47 c.F.R. $ l.l901(d).
36 47 c.F.R. g l.l9lo(a)(r).
3747 C.F.R. $ Ll9l0(bX1).
38 47 c.F.R. $ l. t9to(bx2).
3e 47 C.F.R. $ l.l9l0(b)(3).



in paying the regulatory fee, the Commission
statutory penalty.4l

dismissa0 the request for relief and impose the

Discussion

The Commission's orders and rules include well-established procedures for filing
applications at the Commission including, for example, submitting a petition for reconsideration
and the consequences when a licensee fails to comply.a2

Pertinent to the matter before us, section I . 106(i) of Title 47 , Code of Federal
Regulations, specifies that apetition for reconsideration must be filed with the Secretary, and
section I . 106(dX1) specifies that the petitioner must show either a material error in the
Commission's original order or raise changed circumstances or unknown additional facts not
known or existing at the time of petitioner's last opportunity to present such matte;r.rt;l;;, ,
petition for reconsideration does not excuse the petitioner from complying with the order or
requirement of the Commission on delegated auihority.aa Our.ute piouidls, petitions for
reconsideration that "plainly do not warrant consideration by the Commission may be dismissed
or denied by the relevant bureau(s) or office(s).,,as

Here, Petitioner made two procedural missteps and thereby broached fatal impediments
that result in our dismissal of the Petition without having to consider its substance. First,
Petitioner sent the Petition to the CFO rather than compiying with 47 C.F.R. gg 1.106(i) and
I . I 159(b) that require submission to the Secretary. Section i. t ooli;, states, ,,petitions submitted
directly to staff without submission to the Secretary shall not be considered tt have been
properly filed."a6 The Petition was not filed, ,o o, thut ground, we dismiss.aT

40 47 u.s.c' $ 159(c)(2) ("The commission may dismiss any application or other filing for failure to pay in a rimely
manner any fee or penalty under this section."); 4J C.F.R. 5 5 t. i ro+1ey ("Any pendinior subsequently filed
application submitted by a party will be dismissed if that parfy is determined io u. a"u".rqrent i, paying a standard
regulatory fee or an installment payment."); l.l166(c)(' Waiver requests that do not include the required fees or
forms will be dismissed unless accompanied by a petition to defer payment due to financial hardship, supported by
documentation of the financial hardship.,,).
4t 47 tJ.S.C. $ 159; 47 C.F.R. $ L l 166; Waivers, Reductions and Deferments of Regulatory Fees, Regulatory FeesFact Sheet (Sep. 5, 2013) 2013 wL 4773993 (F.C.C.) ("The Commission will dismis any petition for waiver of aregulatory fee that does not include a payment or the required petition for deferral una rupp'o.ting documentation,
andunder47U.S.C. $ 159(c)and3l u.s.c. 53717,the-Commissionisrequiredroimpose the25%openaltyand
other relevalt charges. A request for waiver, reduction or deferral must be ieceived beiore the fee due date. * * *
The Commission will dismiss a waiver request filed by a delinquent debtor or a petition that does not have the
required financial documentation.',).
a2 See e.g.,47 C.F.R. gg 1.44, 1.80, and 1.106.
43 wwlz,Inc., Memorandum opinion and order,37 FCC 685, 686 (1964), aff d sub nom. Lorain Journal Co. v.
FCC, 351 F.2d 824 (D.C Cir. 1965), cert. denied,387 U.S. 967 (1966);National Association of Broadcasters,
Memorandum opinion and order, l8 FCC Rcd24414 \ a Q003)t. See 47 C.F.R g L 106(dxl) (petitions for
reconsideration must "state with particularity the respects in which petitioner belLves tn. u"tion taken by the
Commission ... should be changed") and 4'l C F.l ! 1 106(dX2) (requiring petitioner to cite, where appiopriate,
"the findings [of fact] and/or conclusions [of law] which petitioner believes io be erroneous, and shall state with
particularity the respects in which [the petitionel] 

lglieves such findings andlor conclusions should be changed,,).44-47u.s.c. ga05(a);47c.F.R. $$ 1.102, r.ll64(e), r.1167(b)(2),pitssq R&o,sFCCRcd at53461,35.4s 47 c.F.R, $ L lo6(p).
45 47 C.F.R. $S 0.401, Ll06(D
47 47 C.F.R. $ l.to6(px7).



Next, we withheld action on the Petition when it was received, and now we dismiss
because Petitioner is delinquent in paying a debt owed the Commission. petitioner,s submission
of a petition for reconsideration does not stop the Commission from continuing to enforce itsrules or to collect the amount due, and, as appropriate, to transfer the delinquent debt to the U.S.Treasury.a8 Petitioner failed to pay the FY idr r iegulatory fee plus the 25oh stafitory penalty
within 30 days from Octobet 2l,2}ll. Our Dismissal notified Fetitioner that if he failed to paythe full amount by the due date, interest and applicable additional penalties iequirea by 3lU'S.C' 5 3717 would accrue from October2l,z}tt,that the aeUt *as a"iirqrl",, so debt
collection proceedings will be initiated, and the Commission would withhold action on any
application filed or pending and thereafter dismiss.ae where, as here, petitioner is delinquent inpaying an obligation to the Commission, the Commission will dismiss any subsequently filedpetition for reconsideration.s0 Thus, on this second ground we dismiss the petition to dispose of
the matter' As a matter of administrative economy, ho*.r"r, we next explain alternative reasons
for denying the Petition.

Reconsideration is appropriate only when the petitioner either shows a material eror or
omis.sion in the original order or raises additional facts not known or not existing until after thepetitioner's last opportunity to present such matters.sl An applicant may not use a petition for
reconsideration as a vehicle merely to reargue points previously advanced and rejected.s2

48 47 u's.c. $ a05(a) ("No such application shall excuse any person from complying with or obeying any order,decision, report, or action of the Commission, or operate in any manner to stay or postpone the enforcement thereof,without the special order of the commission."l; +7 c.r.R. $ $ i. 102(b) (2) (',i ap"iltion for reconsideration of a non-hearing action is filed, the designated authority may in its discretion stay the effect of its action pending dispositionofthepetitionforreconsideration.")andl.ll67(bi('Thefilingofapetitionforreconsideration... 
ofafee

determination will not relieve licensees from the requirement tlat ruit and proper payment of the underlying feepayment be submitted, as required by the Commission's action, or delegated uitior, tn a request for waiver,
reduction or deferment. ... Petitions for reconsideration and applications for review not accompanied by a feepayment should be filed with the commission's-Secretary andilearly marked to the attention oithe Managing
Director ... (2) If the fee payment should fail while the iommission is considering the maffer, the petition forreconsideration or application for review will be dismissed."); Applications of Eas-t niu"r-gf."t lc power
cooperative, Memorandum opinion and order, I 8 FCC Ftca rcsh , rcgg2,ti l3 (2003) (,,The existence of apending Petition for Reconsideration or Application for Review does not prevent the commission from continuingto apply its rules ....").
ae Dismissal at 2.
50 47 C'F R. $$ l.l l6a(e) ("Any pending or subsequently filed applicarion submitted by apartywill be dismissed ifthatparty is determined to be-delinquent in paying a standard regutatory ree,,); I.r w(a1(,inefiring of a petitionfor reconsideration or an application for review oi a fee determiiation will not relieve licensees from therequirement that full and proper payment of the underlying fee payment be submitted, as required by the
Commission's action, or delegated action, on a request ror waivir, reduction or deferment. ... trtn" fee payment
should fail while the commission is considering_the 

lnatter, the petition for reconsideration or application for reviewwill be dismissed."); I . 1910(bX2) ("Action will be withheld on applications, including on a petition forreconsideration or any application for review of a fee determinati,on , , . . by any entity iouoa io ue delinquent in itsdebt to the commission ... action will be withheld.on the application untii futf payment or arrangement to pay anynon-tax delinquent debt owed to the Commission is made and/or that the application may be dismissed.,,).5t see47 c.F.R. g 1.r06; wwz,Inc.,37 F.c.c. at6g6;NAB,rgFCCRcd at24415.52 Application of Jefferson-Pilot Communications Co., Memorandum Opinion and Order,l0 FCC Rcd 12120 fl 4(1995) ("Reconsideration- is appropriate only where the petitioner eitheishows amaterial ewor or omission in theoriginal order or raises additional facts not known or not existing until after the petitioner's last oppotunity topresent such matters. ... reconsideration will not be granted for the purpose of debating matters on which we havealready deliberated and spoken"); Dennis P. corbett, E sq, Letter, zb rcc Rcd 2093, iogq-qs-(Nls zotq)



Licensee has not identified a material eror or omission that is contrary to the law and the
Commission's established procedures.53 We begin by reviewing Petitioner's Request, which also
suffered from fatal procedural errors.

First, Petitioner "submitted [the Request] viafacsimile and emoil', to the ,,Office of the
Managing Director .. . Room l-A625,'which is contrary to the Commission's procedural rule at
47 C.F.R. $ I ' I 166 thattequires filing with the Secretary. As such, the Request was never filed
and it was dismissible.sa Nonetheless, at that time, as amatter of administrative economy, we
looked to the substance of the Request and found it defective. Petitioner incorrectly ,ouiht *
exemption from the fee under 47 C.F.R. $ 1 .I 162(b),ss which, as we explained in ihe D[missal,
refers to a government entity as the rule defines the term. To be clear, slction l.lt62(b)
provides:

For purposes of this exemption, a government entity is defined as any state,
possession, city, county, town, village, municipal corporation, or similar political
organization or subpart thereof controlled by publicly elected or duly uppbirt"d
public officials exercising sovereign direction and control over theirrespective
communities or programs.

47 c.F.R. $ 1.1 166(b); a7 u.s.C. g 159(h); see lmplementation of Section 9 ofthe
Communications Act, Assessment and Collection of Regulatory Fees for the lgg4Fiscal year,
Reporr and Order, 9 FCC Rcd 5333, 5339-40 flfl 14-16 Q99g.ln contrast to the plain words in
our rule, Petitioner offered only his unsupported assertion that a"state Court Apfointed
Receiver for the Station" is a "duly appointed public official," and "should therefore be
exempt,"s6 and that his appointment aJ a "south Carolina State Officer of the Courts,, gives him
status contrary to the plain reading of the rule that provides an exemption for the government
entity meeting the definition and exercising sovereign direction and Lontrol over a community or
program. A state court appointed receiver or as Petitioner labeled, an "Officer of the Courts,,;s7 is
not a government entity as defined in our rule and Petitioner has not shown otherwise in the
Request or Petition. We note, we need not discuss in detail Petitioner's misunderstanding that the
term, "duly appointed public official," is not a defined "government entity,,, rather it refers to a

("Commission will consider a petition for reconsideration only when the petitioner shows either a material error in
the Commission's original order, or raises additional facts, not known or existing at the time of the petitioner,s Iast
oppoftunity to present such matters. ... It is settled Commission policy that petitlons for reconsideration are not to be
used for the mere re-argument of points previously advanced and reletted.',j.
53 47 c.F.R. g l,lo6(p)(l).
s4 47 c.F.R. 1.i,0.401, t.1159(c), l.l166.
55 Request.
56 Request.
5? Petition failed to establish that receivership is an appointment as an officer of the cour1, but even so, such a
designation does not create a person in the form of a government entity, and Petitioner fails to prove otherwise.
Despite Petitioner's emphasis on the phase, "Virginia State Officer ofihe Courts,,, petitioner did not offer an
additional definition or any legal authority to treat the term, officer of the court, as having more importance than its
common meaning as set fofth in Black's Law Dictionary (lOth ed. 2014), i.e.,"offrcer oithe court ... Someone who
is charged with upholding the law and administering the judicial system. Typically, fficer of the courtrefers to ajudge, clerk, bailiff, sheriffi or the like, but the term alsoipplies to a lawyer, wtrois oLtig"oio obey court rules and
who owes a duty of candor to the court.,'



person controlling the "government entity" as that term is defined to be a "political organization
or subpart thereof' and that "duly appointed public official" must be 

".poir"r"d to exercise
"sovereign direction and control" over the community or program. Now, petitioner fails to
establish that the CFO erred in relying on the plain meaning of section t.1 162(b) and concluding
that Petitioner o'did not furnish evidence that [he] qualif[ies] as a government entity,,,andooasserting thgJ [t . is] a court appointed receiver does not establish the existence of that
exemption'"sB Petitioner fails to establish a material error in this determination.se

Next, Petitioner asserts the Dismissal is "totally inconsistent with past precedent in
matters pertaining to licensees who are bankrupt and or are in receivership.,,60-petitioner,s
reference to an earlier dated letter from the CFO that granted relief to uroth., applicant does not
establish the existence of a material error in this decision. First, Petitioner has not established
that the CFO erred in the Dismissal by determining the Petitioner failed to establish it was
exempt under 47 C.I.R. $ 1.1 162(b) or that Petitioner failed to establish under 47 C.F.R. $
1.1 166(c) a compelling case of financial hardship. Moreover, contrary to petitioner,s sumlary
assertion, the statute and Commission's rules require the Commission to consider each r.qr"ri
for a waiver of a regulatory fee individually. Plainly, 47 C.F.R. $ L I 166 provides that the
Commission "may . .. waive[]" payment of a fee "in specific insiances, on a case-by-case basis,
where good cause is shown and where waiver ...of the fee would promote the public interest.,,
Accord 47 U.S.C. $ 159(d). Thus, the decision to waive is within ihe discretion of the
Commission, the action is not mandatory, and the action is limited to specific instances on a
case-by-case basis, Le., individualized. Moreover, the law requires the applicant to make a case
byestablishingbothprongsofthestandard at47IJ.S.C. $ l5t(d) and4i b.p.n. g 1.1166,,,for
good case shown" and that the "action would promote the public interest." An incomplete and
unsupported request to the Commission to treat an applicant as fee exempt or in financial
hardship does not meet the standard. Furthermore, Petitioner does not bojsbr its position by
referring to another summary decision that is not precedent.6l

Next, Petitioner's mere assertion that he is a state-court appointed receiver does not
establish financial hardship. Indeed, in this case, Petitioner failed io provide any evidence that
the receivership appointment arose out of financial hardship experienced by the licensed station,
and he failed to furnish any financial documentation rrppo.tirg a claim that Petitioner lacks the
funds to pay the fees. Instead, Petitioner offered in the Request and in his Petition, only a broad
assertion that he is a state-court appointed receiver. That status without relevant evidence of the
legal basis for appointment does not support a waiver. We note, state laws may differ, but a
receiver may be appointed for many reasons not all of which are based on insolven cy', and a
receiver may be appointed merely to assume control of an asset for purposes of sale io satisfy ajudgment due a third party. When the Commission refered to receivership proceedingr, iiii'*,
speaking of those in the federal courts and in the context of a bankruptcy iiquidation Cuse.6, k
58 Dismissal at L
5e 47 c,F.R. $ Llo6(pxl).
60 Petition at l.
6t 47 C.F.R. g o.aa5(e).
62 Implementation of Section 9 of the Communications Act, Assessment and Collection of Regulatory Fees for the
1994 Fiscal Year, Memorqndum Opinion and order,l0 FCC F(cd 12759,12761-62,fl 14 (19g5) qi tool Mo&o).63 Matter of Phitlips,966F.2d926,930 (5th cir. 1992), rehearing denied(1992):



2003, the Commission explained, an applicant must show that the proceeding represents
extraordinary and compelling circumstances justiffing a waiver when balanced against the
public interest in reimbursing the Commission for its costs as reflected in the statutory fee
provisions.6a The applicant must show the appointment was because of financial hardship and
pursuant to federal law.6s

Finally, Petitioner points to Melody Music, Inc. v. FCC,345 F.2d 730 (D.C. Cir. 1965) to
support the assertion that "broadcasters must be treated equally by the FCC." Petitioner
misunderstands the facts and holding in Melody Music and the standards applicable to a request
for a waiver of a regulatory fee, which by its statutory standard mandates that each applicant is
treated individually and each applicant for a waiver or deferral from payment must show both
good cause and that the action would promote the public interest. Furthermore, the CFO
explained in detail the reason for denying Petitioner's Request, i.e.,Petitioner's failure to provide
"supporting documentation to establish a compelling case of financial hardship."66

Petitioner's burden was to demonstrate in the Request special circumstances that
warrant a deviation from the general rule to collect the regulatory fee, and that the
deviation will serve the public interest.6T We explained that Petitioner failed the

Congress consolidated federal bankruptcy law in the Bankruptcy Act of I 898. See Act of July I ,
1898, c. 541,30 9tat. 544. At that time, bankruptcy law only facilitated liquidation. Not until 1933
did Congress amend the Bankruptcy Act to permit reorganization of certain entities. ,See Pub.L.
No. 72-420, 4'7 Stat. 1474 (1933).In 1938, Congress amended the Bankruptcy Act with the
precursor to Chapter I I to facilitate general corporate reorganization. See ActofJune 22,1938,
Pub.L. No. 74-575, 52 Stat. 840 (1938). Until Congress substantially revised the Bankruptcy Act
with the Bankruptcy Reform Act of 1978, the Bankruptcy Act apparently referred to entities
undergoing,Chapter 7 liquidation as "bankrupts," and those undergoing Chapter l l reorganization
as "debtors." See S. REP. No. 989, 95th Cong., 2d Sess. 23 (1978), reprinted ua Historical and
Revision Notes following I I U.S.C.A. $ l0l(12) at36 (1979), and reprinted in 1978
U.S.C.C.A.N. 5787,5809. But the Bankruptcy Reform Act of 1978 removed all references to
"bankrupt" in federal bankruptcy law, created the Bankruptcy Code, I I U.S.C. $ l0l er seq., and
adopted "debtor" to refer to all who seek protection under the Code, whether they do so through
liquidation under Chapter 7 or reorganization under Chapter ll. See I I U.S.C. g l0l (12); see
generally H.R. REP. No. 595,951h Cong.,2d Sess.3-5 (1978), reprinted in 1978 U.S.C.C.A.N.
5963,5965-66 (recounting Reform Act's history and purpose)

6a Assessment and Collection of Regulatory Fees for Fiscal Year 2003, Report and Order,l S FCC Rcd 15985,
15989fl11(2003).
65 Federal Rule of Civil Procedure 66. See Netsphere, Inc. v. Baron, 703 F.3d 296,306 (5th Cir. 2Ol2); Wright &
Miller, 12 Fed Prac. & Proc. Civ. $ 2983 (2d ed.),
66 Dismissal at 2.
61 Northeast Cellular Telephone Co. v. FCC,897 F.2d I166 (D.C. Cir 1990) ("FCC may exercise its discretion to
waive a rule where particular facts would make strict compliance inconsistent with the public interest. WAIT Radio
v. FCC, 418 F .2d I 153, I 159 (D.C. Cir. 1969). However, as we instructed n lltAIT Radio, those waivers must be
founded upon an 'appropriate general standard.' We held that 'sound administrative procedure contemplates waivers
... granted only pursuant to a relevant standard ... [which is] best expressed in a rule that obviates discriminatory
approaches.' 418 F.2d at I159."); 1994 Report and Order, g FCC Rcd at fi44n29;Phoenix Broadcasting, Inc.
Stations KSWD and KPFN Seward, Alaska, Memorandum Opinion and Order, 18 FCC Rcd26464,26446, fln 5-6
(2003) ("Fee relief may be granted based on asserted financial hardship, but only upon a documented showing that
payment of the fee will adversely impact the licensee's ability to serve the public. ... [I]n the absence of a
documented showing of insufficient funds to pay the regulatory fees, [applicant] has not made a compelling showing
that overrides the public interest in the Commission's recouping the costs of its regulatory activities.").
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unambiguous standard set forth at 47 C.F.R.-$ l.l 166. Now, Petitioner first ignores our
procedural rules to file the Petition and second fails to demonstrate a material error or
omission in the CFO's decision. Petitioner's restated arguments that we previously
considered and rejected do not establish grounds- for reconsideration. As such, on the
grounds discussed above, we deny the petition.6s

Petitioner remains delinquent in paying the FY 2011 regul atory fee,the statutory 25%
penalty,6e and charges provided for under jr rJ.s.c. $ 37l7,uria n. is red tigit.a.ro

If you have any questions concerning this letter, please contact the Revenue and
Receivables Operations Group at (202) 4l}-lgg5.

Sincerely,

68 WWIZ, Inc.,37 FCC at 686; Infinify Broadcasting operations, Inc., Memorandum opinion and order,lg FCC
Rcd 4216 (2004), National Association of Broadcast"rr, Mn*or:ordin Opinion and o)der,lg FCC I1cd24414,
24415 n 4 (Reconsideration is appropriate only when the petitioner eithershows amaterial error or omission in theoriginal order or raises additional facts not known or not ixisting until after the petitioner,s last opportunity topresent such matters.).
6e 47 u.s.c. g 159(cXt).
?o See 47 C'F'R' S I . I 91 0(b)(2) ("Action will be withheld on applications, including on a petition for reconsideration
or any application for review ofa fee determination, o. r"qu"rf ior authorization by-any 

"ntity 
roura to u"

delinquent in its debt to the commission . .. ); a7 .9 \.n. g r. r 164(e)(,,Any pending & ,,rur"qu"rrty filedapplication submitted by aparly will be dismissed if that parry is deieimineiio ue a"erinqueniil puying a srandardregulatory fee or an installment payment.,,).

l1


